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Chapter 1

INTRODUCTION

1. Pursuant to the Court’s Order of 17 October 2008, and in accordance with Article 66, paragraph 4, of the Statute, Serbia respectfully files these Written Comments on the written submissions submitted in the present proceedings.   

A.
Importance of the Present Proceedings

2. In response to the Court’s Order of 17 October 2008, a total of 36 member States of the United Nations have submitted written statements in the present advisory proceedings, and a dossier of documents has also been submitted on behalf of the United Nations Secretary-General.
 

3. The authors of the unilateral declaration of independence (hereinafter “UDI”) also made a written contribution (hereinafter “WC Authors”), having been invited to do so by the Court. However, this written contribution was deliberately marked as a contribution of the so-called “Republic of Kosovo”, in clear breach of the Court’s Order of 17 October 2008. As noted in Serbia’s letter to the Court dated 7 May 2009, protesting against this behaviour and requesting the Court to ensure respect for the Order by all participants, the authors of the UDI have “sought to create an environment constituting unacceptable pressure upon the Court essentially to prejudge the matter in dispute.” Serbia reiterates that the participation of the authors of the UDI in the present proceedings shall in no way constitute recognition of the so-called “Republic of Kosovo” by Serbia.

4. The number of written submissions in the present proceedings attests to the importance of the question submitted to the Court for an advisory opinion. As the UDI raises questions concerning the principles of sovereignty and territorial integrity, principles that are at the cornerstone of the international legal order, this case is not only about Kosovo, but about “Kosovos” – situations where violent and armed secessionist movements attempt to separate by force parts of the territory from a pre-existing State. This was emphasized by the President of Serbia, Boris Tadic, in his address to the General Assembly plenary session in 2008:

“We all know that there are dozens of Kosovos throughout the world, just waiting for secession to be legitimized, to be turned into an acceptable norm. Many existing conflicts could escalate, frozen conflicts could reignite, and new ones could be instigated.”

5. The response of the international community and the United Nations to Kosovo’s attempt at independence and unilateral termination of the United Nations administration of the territory is not only going to have direct political repercussions on the crisis in Kosovo itself, but on other existing and potential crises throughout the world. This response is likely to determine the outlook of the international order in the years to come. Both prior to 1945, and since this time, the attitude of the international community towards unilateral secession has been negative and the principles of sovereignty and territorial integrity have clearly been upheld as pillars of the international order. As noted by James Crawford, “[s]tate practice since 1945 shows the extreme reluctance of States to recognize or accept unilateral secession outside the colonial context.”
 This is not without reason. The principle of territorial integrity of States both reflects and manifests the sovereign equality of States as a foundation of the international order and, as such, is inextricably linked to State sovereignty.
 The principles of territorial integrity and stability of international borders serve as guarantors of the stability of the international order as a whole and, as such, directly uphold international peace and security. If the international community were now to accept secession from sovereign States in violation of the principle of territorial integrity, this would have dramatic consequences.

6. Moreover, if the UDI were tolerated in the case of Kosovo, this would have a negative impact on the hard-won achievements of the United Nations and regional organizations in the field of human rights and rights of minorities. Those holding the views that aspirations for minority rights and autonomy are merely a pretext for secession would feel vindicated. This could have negative consequences on further acceptance and implementation of minority rights by States.    

7. What is also at stake in the present proceedings is the authority of the United Nations generally, and the Security Council in particular, in a situation where the Organization is engaged in the fulfilment of one of its pre-eminent purposes – the maintenance of international peace and security, as provided in Article 1 of the Charter of the United Nations. According to the Secretary-General, the UDI has presented a significant challenge to the authority of the United Nations and its mission in Kosovo, UNMIK.
 Moreover, the authorities in Kosovo consider that Security Council resolution 1244 (1999) is no longer relevant and that the institutions of Kosovo “have no legal obligation to abide by it.”
  

8. All this shows how important is the response of the international community and the United Nations to the UDI and the attempt of its authors to terminate the United Nations administration of the territory and to achieve independence from Serbia. Needless to say, this response will be significantly influenced by the Court’s answer to the request for an advisory opinion in the present case.

9. The opinion of the Court will provide valuable guidance to all concerned in the Kosovo situation. In particular, it will provide legal guidance to the United Nations and its political organs. It is striking that, in a situation in which Kosovo is administered by the United Nations, neither its main political organs nor its mission in Kosovo seem to have had the benefit of impartial legal advice from within the United Nations structures, as is demonstrated by the fact that the Secretary-General has refrained from making a written statement but has submitted a dossier containing documentary evidence in which there is no legal analysis of the UDI. 

10. The Court’s opinion will also provide legal guidance to individual States in their actions within and outside the United Nations. A question has been raised of the Court’s acting as a “legal adviser” to member States.
 However, in Serbia’s submission such an argument is entirely misplaced. The function of the advisory opinion is to provide legal guidance to the General Assembly, which is concerned with the powers and functions of other organs of the United Nations, in accordance with Article 10 of the Charter. The General Assembly is composed of member States and can only function by their concerted action which will be guided by the Court’s opinion. In that sense and to that extent, the advice of the Court will also be useful to member States, as were previous advisory opinions rendered by the Court. 

11. Indeed, the fact that both the United Nations and individual member States will benefit from the Court’s opinion will contribute to strengthening the international rule of law. Conversely, without the benefit of the Court’s legal guidance, not only would the approaches taken towards the situation in Kosovo vary, leading to great uncertainty in international relations, but there would be a significant risk that a policy of fait accompli would prevail over applicable legal rules. This is exactly the situation that the world organization has been designed to prevent by providing a forum and a mechanism for the resolution of conflicts on the basis of international law and equality of States.   

B.
Summary of Issues before the Court

I
Introduction

12. Unsurprisingly, participants’ submissions in the present proceedings can be clearly divided into two groups, depending on their attitude towards the UDI and its legality and the international legal status of the so-called “Republic of Kosovo”. In one group are the written statements by those States that consider the UDI as not being in accordance with international law, and which have not recognized the so-called “Republic of Kosovo”. In the other group are the written statements by those States that recognised this so-called “State”, as well as the written contribution made by the authors of the UDI. 

13. Before summarizing the main points made by the participants, it should be noted that, despite their differences, all member States participating in the proceedings agree that Security Council resolution 1244 (1999) is still in force. Even the written contribution of the authors of the UDI analyses the latter’s compatibility with resolution 1244 (1999), thereby acknowledging its relevance,
 in contrast with the position they take elsewhere that this resolution is no longer relevant and binding on them.
  

II
Arguments presented by Serbia

14. The essence of arguments presented by Serbia is that the UDI is in violation of the principle of territorial integrity of States which is one of the fundamental principles of international law, as well as in violation of the international legal regime established by Security Council resolution 1244 (1999). In that sense, the UDI can be viewed both as an attempt to illegally secede territory from Serbia, the parent State, and an attempt to terminate the United Nations administration of Kosovo established by the Security Council pursuant to Chapter VII of the Charter. 

15. As has been demonstrated in Serbia’s Written Statement, the principle of territorial integrity, which is an essential element of the international order, extends beyond States and binds non-State entities in situations of non-consensual attempts to violate the territorial integrity of independent States. This is confirmed by Security Council practice in general and in relation to the situation in the former Yugoslavia in particular. Moreover, the Security Council resolutions dealing with Kosovo specifically confirm the territorial integrity of Serbia with regard to this territory and reaffirm the binding force of this principle on all relevant actors, including the Kosovo Albanians. Thus, by adopting the UDI, which constitutes a violation of Serbia’s territorial integrity, the authors of the UDI have clearly acted in blatant violation of binding norms of international law.

16. Additionally, the UDI constitutes a clear violation of the international legal regime established by Security Council resolution 1244 (1999), which it openly seeks to terminate. The UDI is not only an ultra vires act of its authors, the Assembly of Kosovo that adopted it, and the President and Prime Minister of Kosovo that endorsed it. It is also a serious challenge to the authority of the United Nations in Kosovo, again in violation of Security Council resolution 1244 (1999) and the Constitutional Framework for Provisional Self-Government in Kosovo.
 Finally, the UDI is a unilateral act which, if only temporarily, prevents the continuation of the political process to determine the status of Kosovo, in violation of resolution 1244 (1999) and the elementary rules governing negotiations and the peaceful settlement of disputes.   

17. Serbia’s Written Statement has also demonstrated that none of the justifications that could possibly be of any relevance to the UDI under international law apply in the present case. In particular, it has been shown that the principle of self-determination does not provide legal support in the present case; that effectiveness alone is not a ground for statehood; and that the creation of a new State in contemporary international law is also contingent on respect for the applicable rules of international law, which clearly have not been respected in the case of the UDI. In any case, as demonstrated by Serbia, there is no effective independent government in Kosovo and the so-called “Republic of Kosovo” does not fulfil the constituent requirements of a State. 

18. The arguments made in Serbia’s Written Statement are shared, in whole or in part, by those member States that have also adopted the position that the UDI is contrary to international law.

III
Arguments presented in the written statements of those States that have recognised the so-called “Republic of Kosovo” and in the written contribution of the authors of the UDI

19. The written statements of those States that have recognized the so-called “Republic of Kosovo” and the written contribution made by the authors of the UDI make a number of different claims in order to support the legality of the UDI, but the main points (not all of which are necessarily shared in all submissions) may be summarized as follows:

(i) International law does not regulate declarations of independence, i.e., it neither authorizes nor prohibits such declarations, and therefore the UDI is not contrary to international law.

(ii) Security Council resolution 1244 (1999) does not preclude the independence of Kosovo as the outcome of the political process to determine Kosovo’s future status, and therefore the UDI does not contravene this resolution.

(iii) The UDI is an exercise of external self-determination which is justified by Serbia’s repression over Kosovo Albanians. 

(iv) In any event, developments after the UDI have cured any deficiency that may have existed. 

20. The first obvious problem with these arguments is that they fail to take into account the fact that Kosovo is subject to the United Nations administration established by a binding resolution of the Security Council, and that the UDI is an attempt to terminate this international legal regime. In other words, even if all the above mentioned claims in favour of the UDI’s legality were accurate, quod non, they still would not be able to justify the UDI as an attempt to terminate unilaterally the United Nations administration of Kosovo. 

21. Generally speaking, those arguing in favour of the legality of the UDI try to confine their discussion of Security Council resolution 1244 (1999) to the questions of whether it prohibits independence and in what manner it guarantees the territorial integrity of Serbia. At the same time, they fail to address the impact of the international legal regime for Kosovo, the binding rules of which include Security Council resolution 1244 (1999) and regulations adopted by the UNMIK. However, their awareness of this binding international legal regime transpires from their claim that the UDI was adopted by “democratically-elected representatives of the people of Kosovo” and not by the Provisional Institutions of Self-Government, as if this could cure the UDI’s illegality. But, as will be demonstrated in Chapters 2 and 9, not only is this claim inaccurate but it is also irrelevant, since Security Council resolution 1244 (1999) and its legal regime apply to all relevant actors in Kosovo, not only to the Provisional Institutions of Self-Government.   

22. Moreover, this embarrassing lacuna in the submissions of those States that recognized the so-called “Republic of Kosovo” and of the authors of the UDI cannot be overcome by their claim that the Secretary-General and his Special Representative did not declare the UDI null and void. As will be shown in Chapter 9, this claim is inaccurate because these officials have not acquiesced to the UDI, but rather have expressly taken a status neutral position while waiting for guidance from the Security Council, the ultimate authority in implementation of Security Council resolution 1244 (1999). In addition, the Security Council has never acquiesced to the UDI.    

23. As far as the argument that international law neither authorizes nor prohibits the UDI is concerned, its essence has already been dealt with in Serbia’s Written Statement, in particular its Chapter 6 (B) and (E), as well as Chapter 10 (D). The simple answer to it is that Kosovo is under an international legal regime established by the Security Council and that, pursuant to resolution 1244 (1999), any decision about its “future status” must be the result of a political process involving both parties. No one party can unilaterally terminate or modify the situation established by a resolution adopted by the Security Council under Chapter VII of the United Nations Charter. In addition, the principle of respect for the territorial integrity of States is applicable to non-State actors in secessionist situations in general and with respect to the situation in Kosovo in particular. As such, it clearly prohibits the UDI.

24. The claim that the UDI is justified as an exercise of “remedial” self-determination was fully refuted in Chapter 7 of Serbia’s Written Statement. The same goes for the claim that developments that have taken place following the UDI have cured any deficiencies that may have existed, which was refuted in Chapter 10 of Serbia’s Written Statement. Apart from the questionable legal validity of these claims, it should also be noted that they require particular factual matrices, which do not obtain in the case of Kosovo. Thus, attempts to factually substantiate these claims have resulted in one-sided and, at times, inaccurate presentations of facts, as will be demonstrated in the present Written Comments.

C.
Outline of the Present Written Comments

25. These Written Comments consist of 11 chapters. The present introductory Chapter 1 is followed by a discussion of the terms and scope of the question before the Court in Chapter 2. Chapter 3 deals with jurisdiction and admissibility of the present request for an advisory opinion.

26. Chapter 4 discusses the legal and factual background of the case. It provides certain general comments regarding presentations of facts in other written statements and in the written contribution of the authors of the UDI, as well as comments on specific questions concerning the status of Kosovo within Serbia and Yugoslavia and the negotiations on the final status of Kosovo. 

27. Chapter 5 deals with the claim that Kosovo is a so-called “sui generis” case, while Chapter 6 addresses the argument that international law is “neutral” with regard to the UDI.

28. This is followed by chapters that deal with various legal grounds relevant for the assessment of the UDI’s legality and refute claims made by those States promoting the independence of the so-called “Republic of Kosovo” and the authors of the UDI. Chapter 7 demonstrates that the UDI is in contradiction with the principle of respect for the territorial integrity of States. Chapter 8 shows that neither the principle of self-determination, nor the purported doctrine of “remedial secession” provide any support for the UDI. Chapter 9 deals with the international legal regime applicable to Kosovo established by Security Council resolution 1244 (1999) and the UDI’s illegality under this regime. Chapter 10 shows that recognition as such does not grant retroactive legality or purge illegality of the UDI. 

29. This is followed by Chapter 11, which summarizes the conclusions of these Written Comments and reiterates the submissions made by the Written Statement of the Republic of Serbia. Finally, these Written Comments also contain four documentary annexes.  

Chapter 2

THE TERMS AND SCOPE OF THE QUESTION BEFORE THE COURT

A.
Introduction

30. Several written statements, as well as the written contribution of the authors of the UDI, characterize the question posed by the General Assembly as prejudicial and argumentative.
 They contest certain factual determinations made by the General Assembly in the text of the question, most notably that the UDI was adopted by the Provisional Institutions of Self-Government. In addition, some of them also seem to understand the question before the Court in the narrowest possible terms – as a question of legality of a purely verbal, declaratory act.
 These two issues will each be dealt with in turn.    

B.
The “Authors” of the UDI Are the Provisional Institutions of Self-Government of Kosovo 

31. The written contribution by the authors of the UDI uses more than twelve pages to argue that the UDI was not in fact an act of the Assembly of Kosovo and the Provisional Institutions of Self-Government in Kosovo, but “an act of the democratically-elected representatives of the people of Kosovo meeting as a constituent body to establish a new State”.
 This same argument is also put forward by some States that have recognized the so-called “Republic of Kosovo” as an independent State.
 

32. This argument clearly reveals the awareness of its proponents that the Provisional Institutions of Self-Government acted ultra vires when adopting the UDI. It has no merit for two reasons: first, it is incorrect, and second, it is irrelevant. It is incorrect because evidence clearly shows that the UDI was adopted by the Assembly of Kosovo and endorsed by the President and Prime Minister of Kosovo, all of which are Provisional Institutions of Self-Government. It is irrelevant because the international legal regime established by Security Council resolution 1244 (1999) applies to everyone in Kosovo, and not only to the Provisional Institutions of Self-Government, and precludes acts such as the UDI.
    

33. The claim that the UDI was not adopted by the Provisional Institutions of Self-Government does not correspond with what actually occurred. Firstly, this can be seen from the evidence emanating from the Kosovo authorities themselves. The transcript of the Assembly session held on 17 February 2008 shows that it was indeed the Assembly of Kosovo, a Provisional Institution of Self-Government in Kosovo, sitting as the Assembly of Kosovo, and not as some constituent body, that adopted the UDI: 

· the President and the Prime Minister of Kosovo were greeted as guests of the Assembly, along with others, by the President of the Assembly;

· it was the Assembly that, by a vote of its members, adopted its agenda containing two items: 1) the declaration of independence; and 2) the approval of state symbols;

· before the vote on the UDI took place, the President of the Assembly determined the quorum;

· it was the Assembly that adopted, by a vote of its members, the UDI;

· at the time that the UDI was adopted and for months afterwards, the official website of the Assembly featured the text of the UDI starting with the words “The Assembly of Kosovo....” which was, at some point after the commencement of the present proceedings, replaced with the one that does no longer contain the words in question.
   

34. According to the transcript of the Assembly session of 17 February 2008, the President and Prime Minister of Kosovo were guests at the Assembly session and did not vote on the UDI. What they did was to “solemnly” sign the UDI after it had already been adopted. They put their signatures on the UDI as an apparent mark of endorsement, and did so in their official capacity – as the President and Prime Minister of Kosovo, being the Provisional Institutions of Self-Government in Kosovo.
 In this way the UDI, an act of the Assembly of Kosovo, also became an act shared and supported by other Provisional Institutions of Self-Government, so they can also be considered as the “authors” of the UDI.

35. Nevertheless, they continued to treat the UDI as an act of the Assembly of Kosovo. This is evidenced by a letter of the President of Kosovo to the President of Germany sent on the very day the UDI was adopted and informing that “... the Assembly of Kosovo declared Kosovo’s independence...”
 This clearly shows the understanding of the President of Kosovo that the UDI was an act of the Assembly of Kosovo and not of a so-called “constituent body” as the authors of the UDI contend in the present proceedings. 

36. Further, the written contribution of the authors of the UDI claims that the adoption of the UDI was accompanied by procedural irregularities and conclude that this shows the UDI was not an act of the Assembly but “a particular act voted upon and signed by the participants gathered together in a very special meeting.”
 In this regard, it should first be noted that these procedural irregularities reveal additional elements of the UDI’s illegality, rather than curing it. Secondly, the evidence presented above clearly shows that the UDI was not adopted by “participants” or a “constituent body”, but by the Assembly of Kosovo, while the Prime Minister and President of Kosovo did not sign and endorse it as individuals or “participants” but in their official capacity. By acting in their official capacity, a capacity that had been conferred on them by the Constitutional Framework and by elections organized under the Constitutional Framework and Security Council resolution 1244 (1999), they acted as the Provisional Institutions of Self-Government of Kosovo. 

37. That the Assembly of Kosovo is the author of the UDI is also confirmed by the United Nations Secretary-General.
 His view is also shared by the European Union, which, like the United Nations, has a field mission in Kosovo.

38. This is also confirmed by the views of various States that have recognized the so-called “Republic of Kosovo”, for example, Albania,
 Denmark,
 Estonia,
 Germany,
 Ireland,
 Latvia,
 Lithuania,
 Norway,
 Poland,
 Switzerland,
 and Sweden.
 

39. It follows that contemporaneous statements made by the authors of the UDI themselves, by international organizations as independent observers, and by States which accepted the UDI and recognized Kosovo, clearly confirm that the UDI was adopted by the Assembly of Kosovo. 

40. In addition, it should be noted in the present context that the Assembly of Kosovo which adopted the UDI had been elected at parliamentary elections in November 2007 on which the overall voter turnout was a mere 42.8 %,
 and where Kosovo status issues were deliberately removed from the electoral campaign by agreement of the election participants.
 This brings into question even the political legitimacy of the Kosovo Assembly to deal with the status issues. It also shows that the Kosovo Assembly was far from being a “constituent body” with the task to establish a new State. 

41. In conclusion, the claim that the “authors” were not acting as Provisional Institutions of Self-Government when adopting (Assembly) and endorsing (President and Prime Minister) the UDI is nothing more than a self-serving construction designed to place the Kosovo authorities and the UDI outside the mandatory international legal regime established by Security Council resolution 1244 (1999). According to this argument, a “constituent body” that purports to establish a new State by the UDI would not be bound by general international law, binding Security Council resolutions, and the regulations adopted by the Special Representative of the Secretary-General.
 Consequently, according to this argument, the authors of the UDI would be free (as in reality they are trying to be) to terminate the international legal regime for Kosovo unilaterally, and then, again unilaterally, to “invite” international civil and military presences to Kosovo and define their mission.

42. In any case, however, this attempt is futile, since the mandatory effect of the international legal regime established by Security Council resolution 1244 (1999) is not confined in the scope of its application to the Provisional Institutions of Self-Government, but applies to all actors in Kosovo, as will be discussed in more detail in Chapter 9. Therefore, even if one were to accept, if only for the sake of argument and contrary to the facts, the idea that the Provisional Institutions of Self-Government were not the authors of the UDI, quod non, this could not change anything in the final analysis as the authors of the UDI are in any case bound by the international legal regime for Kosovo which the UDI violates.

C.
The Meaning of the Question

43. As has already been noted, some written statements take the position that the question before the Court is a question of the legality of a purely verbal, declaratory act.
 However, the UDI is not merely a declaratory act; it is also an attempt to create a new State. Indeed, in the view of its authors it was an act by which an independent State, the so-called “Republic of Kosovo”, was created. This is illustrated by the words of Mr. Krasniqi, the president of the Assembly of Kosovo, immediately after the Assembly adopted the UDI: 

“And from this point on, the political position of Kosovo has changed. Kosovo is:

A REPUBLIC, AN INDEPENDENT, DEMOCRATIC AND SOVEREIGN STATE

(applause)

Congratulations to you and all of those who are watching us!

(applause)”.

44. All these different aspects of the UDI are relevant for the examination of its legality. The UDI purports to be a legal act and, as such, needs to be analyzed in the light of the applicable international legal regime and international obligations of its authors. This involves an analysis of the UDI as an act aimed, inter alia, at creating a new State and purporting to terminate Serbia’s sovereignty and the United Nations administration of Kosovo, as well as the future status process. This immediately raises the question of whether a State was indeed created – as claimed by the authors of the UDI and the States that have recognized the so-called “Republic of Kosovo” – which leads to an examination that entails both factual and legal elements: whether the so-called constituent elements of statehood are present in the case of the so-called “Republic of Kosovo”, and whether this attempt at creating a new State was in accordance with applicable rules of international law. 

45. The question before the Court is narrow in as much as it deals only with the UDI and does not address related issues, such as recognition. Nonetheless, the question requires the Court to address various aspects of the UDI and the legality of these aspects under international law. These, indeed, are the true legal questions that are before the Court. Therefore, in Serbia’s view, in order to fully consider the question submitted by the General Assembly, the Court should deal with the UDI in a comprehensive manner. Serbia’s Written Statement has analyzed all dimensions of the UDI and concluded that it not only breached the applicable rules of international law, but also does not have as an effect the creation of a new State.     

D.
Conclusion

46. In conclusion, 

(i) The Provisional Institutions of Self-Government in Kosovo are the authors of the UDI, as is clear from the evidence showing that the UDI was adopted by the Assembly of Kosovo and endorsed by the President and Prime Minister of Kosovo;

(ii) In any case, all actors in Kosovo, and not only the Provisional Institutions of Self-Government, are bound by the international legal regime established by Security Council resolution 1244 (1999), which has been violated by the UDI;

(iii) The UDI should be viewed as a purported legal act, which, inter alia, attempts to create a new State by terminating Serbia’s sovereignty and the United Nations administration in Kosovo, as well as the future status process;

(iv) The question asked by the General Assembly in the present proceedings requires the Court to deal with various aspects of the UDI and their legality under international law;

(v) Serbia’s Written Statement has shown that the UDI breached the applicable rules of international law, and that the factual elements of Statehood are not present in the case of Kosovo, and consequently the UDI is not in accordance with international law, and does not have as an effect the creation of a new State.  

Chapter 3

JURISDICTION AND ADMISSIBILITY

47. A great majority of States participating in the present proceedings accept that the Court has jurisdiction to deal with the request made by the General Assembly and that there are no compelling reasons that prevent it from rendering an advisory opinion.
 

48. However, there are still some States that question the jurisdiction of the Court or the propriety of it giving an advisory opinion in the present proceedings. This Chapter will first demonstrate that the claims objecting to the Court’s jurisdiction are not well founded. Second, it will be shown that the reasons adduced by the States questioning the admissibility of the present request do not stand, and that there are no compelling reasons that prevent the Court from exercising its jurisdiction. 

A.
Jurisdiction

49. The Written Statement of France contends that since international law does not govern the conditions for the creation of a new State, but only takes notice of its existence, this means that the question before the Court is not a legal one, as it cannot be answered “sur un terrain véritablement juridique.”
 

50. This is an incorrect proposition that confuses the nature of the question before the Court with a possible answer to that question. Even if international law were “neutral” with regard to secession, quod non, this would not mean that the question before the Court is not a legal one, but would only suggest one particular (legal) answer to this legal question. Further, even if international law did not govern questions of secession, quod non, any factual requirements of statehood would nevertheless still be determined by international law. 

51. This notwithstanding, the proposition that international law is “neutral” towards secession is controversial, to say the least.
 Moreover, there are cases – Kosovo being one of them – where international law is clearly not neutral towards secession. In any case, this is a question of international law that the Court is able to address in the advisory opinion in the present case.

52. Even more importantly, the UDI is not merely an isolated act attempting to create a new State, but constitutes an act purporting to establish a new State by terminating the United Nations administration of the territory.
 As such, the UDI exists in the legal setting regulated by the international legal regime established by the Security Council. With this in mind, the question of the possible “neutral” stance of international law vis-à-vis the UDI does not even arise, which leaves the jurisdictional claim made by France without any basis. 

53. A similar argument has been made by Albania which contends that international law does not regulate the UDI, which, according to Albania, is a matter essentially within the domestic jurisdiction of the State in the sense of Article 2, paragraph 7, of the Charter. For that reason, Albania claims, the General Assembly’s request “does not concern a legal question within the purview of its competences under the UN Charter.”
 However, this claim not only prejudices the question before the Court as it starts from the proposition that Kosovo is a State, but is also, as a matter of principle, unfounded. The situation in Kosovo has for a long time been a matter of international concern, and the Security Council, acting under Chapter VII of the Charter, has specifically regulated, inter alia, the interim administration of the territory, a political solution to the Kosovo crisis and the political process designed to determine Kosovo’s future status.
 Further, as emphasized in the Interpretation of Peace Treaties advisory opinion, questions of international law cannot be considered as being essentially within the domestic jurisdiction of a State and lie within the competence of the Court.
 Therefore, it is quite astonishing to claim, as Albania does, that the UDI is a matter essentially within the domestic jurisdiction and that the request of the General Assembly is not within its competences under the Charter. 

54. Albania contends that the General Assembly does not have jurisdiction due to the effect of Article 12, paragraph 1, of the Charter. It seems to contend that the Court’s scrutiny of relevant Security Council resolutions would interfere with Security Council jurisdiction under Chapter VII and that the proper interpretation of Article 12, paragraph 1, should prevent such a possibility.
 However, this is clearly contrary to the Court’s well-established position that the said provision does not prevent the General Assembly from requesting advisory opinions.
 In addition, the interpretation proposed by Albania would unduly extend the application of Article 12, paragraph 1, to prevent the General Assembly from requesting advisory opinions in cases in which the Court could, if only hypothetically, touch upon matters that are dealt with by the Security Council under Chapter VII of the Charter. This would lead to an unwarranted limitation of the General Assembly’s competences and the Court’s judicial function. Indeed, not only is the Court not precluded from interpreting Security Council resolutions, including those adopted under Chapter VII, but as the principal judicial organ of the United Nations it has a responsibility to do so when exercising its judicial function. 

55. Finally, since Albania also uses this claim as an objection to the propriety of the Court’s opinion in the present case, it should be noted that a hypothetical possibility of a conflict between the opinion of the Court and eventual Security Council action has never been regarded as a compelling reason for the Court to decline issuing an advisory opinion.
 Other objections as to the propriety of the Court exercising its jurisdiction in the present case are dealt with in the section that follows.

B.
There Are No Compelling Reasons to Decline Jurisdiction 

in the Present Case

56. In a minority of written statements, it has been claimed that there are compelling reasons for the Court to decline to give an advisory opinion in the present case, which may be summarized as follows:

(i) that the General Assembly has no interest in the opinion;

(ii) that the opinion would serve no useful purpose;

(iii) that the opinion would concern a bilateral dispute;

(iv) that the opinion would have adverse political effects.

Each of these claims will be discussed in turn and it will be demonstrated that none of them have any legal bearing and that the Court should not decline to give its opinion in the present case.

I
Interest of the General Assembly and the United Nations 

in the advisory opinion

57. Some States claim that the General Assembly has no interest in the advisory opinion,
 which is in fact sought “solely for the benefit of individual States.”
 This claim amounts to questioning the bona fide nature of the General Assembly resolution 63/3, and for that reason it does not seem to be a proper matter for the Court’s consideration. As the Court stated in its first advisory opinion, 

“[i]t is not concerned with the motives which may have inspired this request, nor with the considerations which, in the concrete cases submitted for examination to the Security Council, formed the subject of the exchange of views which took place in that body.”

58. In the present case, the interest of the General Assembly in the question before the Court is evinced by the very fact that the General Assembly decided to request the advisory opinion, which is indeed not a routine matter. It is not relevant that, unlike most previous requests for advisory opinions, the present one did not expound in detail on the need for the Court’s advice or identify a specific problem or cite relevant General Assembly resolutions.
 In that regard, General Assembly resolution 63/3 is quite similar, for example, to the General Assembly resolution adopted on 16 November 1950 which requested the Court’s advisory opinion in the Reservations to the Convention on Genocide case.
 

59. Much of the argument behind the claim that the General Assembly has no interest in the advisory opinion is based on the fact that the draft resolution was proposed by Serbia individually and that Serbia, along with some other States, emphasized the right of any State to seek an advisory opinion during the General Assembly debate. However, all this meant was that any State might seek to persuade the General Assembly to request an advisory opinion from the Court,
 and not that the advisory opinion is requested solely for the benefit of one or more individual States. To contend otherwise is to reduce the General Assembly to a postal service transmitting to the Court requests from States seeking advisory opinions. Indeed, this argument minimizes the fundamental importance of the fact that it is the General Assembly that adopted a decision to request an advisory opinion from the Court and that the opinion is given to the Assembly, not to Serbia. 

60. This argument is not diminished in the least by the fact that the General Assembly currently does not have on its agenda a separate item specifically dealing with the situation in Kosovo. There is nothing to preclude the Assembly from including such an item at an appropriate time of its choice, in accordance with the Charter. The long-standing interest of the General Assembly in the situation in Kosovo was already noted in the Written Statement of Serbia.
 

61. Furthermore, the General Assembly’s 63rd session does have the financing of UNMIK on its agenda, which clearly relates to the question before the Court.
 Those States that claim that the General Assembly has no interest in the present advisory procedure try to diminish the importance of this fact.
 However, as already discussed,
 the UDI is an act purporting to terminate UNMIK and the legality of the UDI must be of great relevance for the organ deciding on whether and to what extent this mission should be financed.   

62. In any case, the present proceedings are not a proper place to speculate whether or not, and if so in what form, the General Assembly should or will discuss the situation in Kosovo or its various aspects. This is a prerogative of the Assembly itself. What is clear and indeed sufficient for the purpose of the present discussion is that the General Assembly has expressed its interest in the question before the Court by requesting the advisory opinion. As the Court stated in the Legality of the Threat or Use of Nuclear Weapons advisory opinion:

“Nevertheless, it is not for the Court itself to purport to decide whether or not an advisory opinion is needed by the Assembly for the performance of its functions. The General Assembly has the right to decide for itself on the usefulness of an opinion in the light of its own needs.”

63. For the sake of completeness it should be recalled that the General Assembly has responsibilities under the United Nations Charter that are closely related to the question before the Court, including considering any matters relating to the maintenance of international peace and security (Article 11, paragraph 2); matters relating to the powers and functions of any organs of the United Nations (Article 10); as well as the admission of new members (Article 4, paragraph 2).
 Its interest in an advisory opinion is apparent from the very fact that the opinion will provide legal guidance necessary for the discharge of these responsibilities. In particular, the General Assembly has a direct interest in all situations involving challenges to the United Nations and violations of the Charter of the United Nations and general international law.
 

II
The purpose and effect of the advisory opinion

64. Another claim that is made is that the advisory opinion in the present case will serve no useful purpose or will have no effect.
 At this point it is useful to recall what the Court said with regard to this question:

“It follows that the Court cannot decline to answer the question posed based on the ground that its opinion would lack any useful purpose. The Court cannot substitute its assessment of the usefulness of the opinion requested for that of the organ that seeks such opinion, namely the General Assembly. Furthermore, and in any event, the Court considers that the General Assembly has not yet determined all the possible consequences of its own resolution. The Court’s task would be to determine in a comprehensive manner the legal consequences of the construction of the wall, while the General Assembly – and the Security Council – may then draw conclusions from the Court’s findings.”

65. As this pronouncement clearly shows, the Court cannot decline the advisory opinion on the basis that it would serve no useful purpose, as it would otherwise second-guess the requesting organ which is entitled to draw its own conclusions from the Court’s findings. 

66. This is fully applicable to the present case and should dispose of the present objection conclusively. Nevertheless, France claims that Article 12 of the Charter “priverait un avis de la Cour de toute portée concrète”
 and that General Assembly cannot take any action in this situation without violating the Charter.
 This claim is one of pure conjecture. In order to deal with it the Court would be forced to speculate what actions the Assembly could take pursuant to the advisory opinion and then to rule on hypothetical questions concerning compliance of these hypothetical actions with the Charter. This would be clearly incompatible with the Court’s judicial function. 

67. Further, and with reference to the Court’s pronouncements in the Northern Cameroons and Nuclear Tests cases, France contends that the Court in the present case, as well, should avoid “un prononcé judiciaire dépourvu d’effet utile”
 for the following reasons:

“1.13. Or, dans le cas présent, la question posée à la Cour est dépourvue de tout effet pratique : quelle que puisse être la réponse, rien, concrètement, ne pourra en résulter.

1.14. La conformité – ou non – de la déclaration d’indépendance du Kosovo au droit international ne peut avoir aucun effet sur l’existence de cette entité en tant qu’Etat qui est une pure question de fait...”
 

68. Here, one should first note that the assumption behind this contention is that the purported existence of the so-called “Republic of Kosovo” as a State is merely a question of fact, an assumption which, as demonstrated in the written statements of Serbia and other States, is not accurate.
 Moreover, as already noted, the UDI purports to be a legal act which, inter alia, purports to create a new State and is an attempt to terminate the United Nations administration of Kosovo. 

69. Secondly, the context of the Northern Cameroons case reveals that the Court refused to act in a situation where no actual legal rights were involved because the dispute concerned a Trusteeship Agreement which had been terminated by the General Assembly and was no longer in force.
 This is wholly inapplicable to the present case in which the question concerns the legal regime established by Security Council resolution 1244 (1999) which is still in force and is legally binding on all relevant actors. Indeed, to accept the claim espoused by France is to accept that this legal regime is no longer in force.

70. Moreover, advisory opinions are given in a completely different setting than the one invoked by France. As the Court stated in the Western Sahara advisory opinion:

“Thus, to assert that an advisory opinion deals with a legal question within the meaning of the Statute only when it pronounces directly upon the rights and obligations of the States or parties concerned, or upon the conditions which, if fulfilled, would result in the coming into existence, modification or termination of such a right or obligation, would be to take too restrictive a view of the scope of the Court's advisory jurisdiction.”
 

71. Since the present advisory opinion is given to the General Assembly it should be recalled that its responsibilities under the United Nations Charter are such that the advisory opinion will have an important effect in their discharge.
   

72. Finally, one should also not forget the usefulness of the advisory opinion for other organs of the United Nations. The Dossier submitted by the United Nations in the present proceedings reveals that the Organization has had no benefit of impartial legal advice on the matter, despite the fact that it is administering the territory and that the UDI has presented a significant challenge to the authority of the United Nations and its administration in Kosovo.
 In particular, the authoritative legal guidance from the Court will benefit the Security Council, as well as the Secretary-General and his Special Representative who have taken a position of strict neutrality towards the UDI pending further political guidance from the Council.
 

III

Other reasons adduced should also not lead the Court to decline jurisdiction

73. Paradoxically, the same States that claim that an advisory opinion in the present case will have no effect, also claim that it will actually have an effect, but an adverse one.
 In essence, this is a claim that the Court should decline its advisory opinion for political reasons and due to the potential adverse political effects of the opinion. However, this simply cannot be the reason for the Court to abdicate its judicial function, particularly since the United Nations’ plenary political organ, which is much better placed to assess the political aspects of the situation, did not consider that the advisory procedure in the present case would have any such adverse political effects. Finally, it should be recalled what the Court said on an earlier occasion:

“The fact that this question also has political aspects, as, in the nature of things, is the case with so many questions which arise in international life, does not suffice to deprive it of its character as a ’legal question’ and to ’deprive the Court of a competence expressly conferred on it by its Statute’ (...) Whatever its political aspects, the Court cannot refuse to admit the legal character of a question which invites it to discharge an essentially judicial task, namely, an assessment of the legality of the possible conduct of States with regard to the obligations imposed upon them by international law.”

74. Another claim, made by Albania, is that since neither the General Assembly nor the Security Council have requested that States should not recognize the so-called “Republic of Kosovo” as a new State, “[a]n advisory opinion could not come to the conclusion that the recognition by these 57 States was in violation of international law.”
 While it should be noted that the claim made by Albania unduly limits the Court in the exercise of its judicial function, it is clear that in any case the present advisory opinion does not concern the question of recognition as such. The question before the Court concerns various aspects of the UDI and their legality under international law. 

75. Finally, a claim has been made that the advisory opinion concerns “a bilateral dispute between Kosovo and Serbia.”
 As already discussed in the Written Statement of Serbia,
 its consent, as the interested State, is not required in the present case, which raises issues of direct and acute concern to the United Nations and the international system as a whole.
 In any case, Serbia has given its consent to the present proceedings. At the same time, the consent of Kosovo is not required, since it is not a State. Nevertheless, it should be noted that the authors of the UDI are participating in the present proceedings and have submitted a written contribution.
 

C.
Conclusion

76. In conclusion, the Court is competent to exercise its advisory jurisdiction in the present proceedings and there are no compelling reasons that should lead the Court to decline to give an advisory opinion in response to the question submitted by the General Assembly. As has been demonstrated, the claims made by a minority of participants in the present proceedings, challenging either the competence of the Court or the propriety of its exercise of advisory jurisdiction, are unfounded and should be rejected in their entirety. 

Chapter 4

THE LEGAL AND FACTUAL BACKGROUND

A.
General Remarks

77. The Written Statement of Serbia has provided a comprehensive summary of the legal and factual background relevant for the question submitted to the Court. Despite the conflicts of recent years still fresh in minds, the hardships currently endured by a substantial number of inhabitants of Kosovo, and the continuing flagrant violations of Serbia’s sovereignty and territorial integrity initiated by the UDI, this summary was intended to be as objective, fair and comprehensive as possible. This was so regardless of the light such a presentation of facts would cast on the governmental authorities of the Federal Republic of Yugoslavia (hereinafter: “FRY”) and Serbia at the relevant times. 

78. However, not all written submissions in the present proceedings have adopted this approach. Instead, some of them have provided simplified and/or incomplete presentations of facts designed purely to support their case for the independence of the so-called “Republic of Kosovo.”
 These inaccurate and sometimes incorrect presentations of facts will be addressed as follows: first, a number of general comments will be made; second, inaccuracies or misrepresentations of facts which concern the status of Kosovo within Serbia and Yugoslavia, and the negotiations on the final status, will be addressed. 

79. In any event, Serbia expressly denies all claims that are contrary to the presentation of the factual and legal background in its Written Statement and the present Written Comments.

80. With regard to factual statements made in the written submissions of the States that have recognized the so-called “Republic of Kosovo,” as well as in the written contribution by the authors of the UDI, Serbia would respectfully like to make the following general comments. 

81. First, almost no information is given on the situation in Kosovo before 1989, in particular with regard to the position of the ethnic Serb population in the province in the period between 1974 (when a new constitutional structure was introduced in the Socialist Federal Republic of Yugoslavia
) and 1989. The evolution of the crisis in Kosovo and the various positions of actors cannot be understood without this information.
 

82. Second, descriptions of the position of the Kosovo Albanians in the period between 1991 and 1997 are incomplete and fail to note two important facts. On the one hand, human rights abuses were not confined to Kosovo, but were committed against citizens in all parts of the FRY.
 On the other hand, due to their radical secessionist political agenda and policy of disengagement – which is also hardly mentioned – the Kosovo Albanian leadership missed a number of opportunities to improve the position of their community and the human rights situation in Kosovo as a whole.
 Finally, in their description of this period, some Written Statements contain gross factual inaccuracies such as that “public activities in the Albanian language were banned, starting from education, culture, science, and media...”
 However, the fact is that Albanian language media operated in Kosovo throughout the period,
 and school education in the Albanian language took place, albeit in “parallel” schools due to the Kosovo Albanian boycott of the State educational system.
 While it is true that the media in Kosovo were exposed to repression, this was also the case with regard to independent media elsewhere in the country.  

83. Third, there is almost no mention of the role played by the so-called “Kosovo Liberation Army” (hereinafter: “KLA”) in the period between 1997 and 1999, or references to it are couched in neutral or positive terms.
 However, this period cannot be understood without taking into account the crucial role of the KLA in the aggravation of the crisis through the introduction of terrorism as a modus operandi of the Kosovo Albanian independence movement.
 Indeed, the United States of America initially considered the KLA to be a terrorist organization,
 in stark contrast to its current description of events: 

“Having failed in supporting the secession of Serb-majority areas from the territory of Croatia and Bosnia, Belgrade turned to establishing full control over Kosovo, including through use of force. In this context, some ethnic Albanians concluded that the nonviolent policies of the Republic of Kosova would fail and that only armed resistance could protect Kosovo from Belgrade. The Kosovo Liberation Army (“KLA”) began to undertake significant armed operations in 1997.”
 

84. This statement attempts to cast the KLA in a positive light by using the expression “armed resistance” (a term also employed by Mr. Ahtisaari, the Special Envoy of the Secretary-General
) to apply to what was a terrorist organization. It also inaccurately implies that it was Belgrade that had to “establish full control over Kosovo” which in turn had to be “protect[ed]... from Belgrade”, as if Kosovo was not already for decades part of Serbia. In this context, it should also be noted that some written submissions, while extensively quoting from the ICTY first instance judgment in Milutinovic et al. in relation to the atrocities committed by individuals then being part of FRY authorities, fail to mention those parts of the same judgment dealing with the KLA
 and, indeed, the ICTY judgments specifically dealing with crimes committed by members of the KLA.
 

85. Fourth, not only are the crimes against the ethnic Serb population in Kosovo before June 1999 not mentioned, but there is also almost no mention of the human rights situation in Kosovo after June 1999 or at present.
 The grave situation of the non-Albanian population, in particular Serbs and Roma, is hardly discussed, including the fact that there are almost no returns to Kosovo of displaced persons of non-Albanian origin.
 Similarly, there is hardly any mention of the well-documented organised pogrom against the Serbs in Kosovo that took place on 16-18 March 2004.
 These facts must be mentioned, not only for the sake of fairness, but because they are relevant and important, in particular when discussing the fulfilment of the United Nations’ task in Kosovo. 

86. Fifth, no real evidence has been presented that would confirm that there is an independent government in Kosovo exercising effective control over the territory. While some of the written submissions, in particular the written contribution made by the authors of the UDI, dedicate considerable space to describing the functioning of the so-called “Republic of Kosovo”,
 it should be noted that this is mainly confined to quoting its “constitution” and “laws”, as well as to presenting the well-known statistics of its recognition. This is simply not sufficient to prove the effective control of the so-called “Republic of Kosovo”, in the light of the extensive powers exercised by international civil and security presences in Kosovo, as well as the lack of control by the so-called “independent” authorities in parts of Kosovo.
 

B.
Kosovo as Part of Serbia and Yugoslavia

I
Integration of Kosovo into Serbia and Kosovo as part of Serbia and Yugoslavia after World War II

87. A number of misrepresentations have been made with respect to various aspects of the status of Kosovo as part of Serbia and Yugoslavia, which will be refuted in the present section. For a comprehensive and detailed assessment of this topic the Court is respectfully directed to the Written Statement of Serbia.
 

88. The first misrepresentation regards the integration of Kosovo into Serbia in 1912-1913, which is termed as an “occupation” by the authors of the UDI.
 Indeed, according to the written contribution of the authors of the UDI, 

“The territory of Kosovo was fought over and changed hands a number of times during the Second Balkan War (1913) and World War I (1914-1918). It was absorbed into the Kingdom of Serbs, Croats and Slovenes (later known as the Kingdom of Yugoslavia) in December 1918; but, prior to that the territory of Kosovo had never been lawfully incorporated into the Kingdom of Serbia, having merely been occupied territory. It should therefore be noted that when Kosovo first entered a modern Yugoslav State, it did not do so as an integral part of any Serbian State. Serbia itself ceased to exist as a political entity, though the policies of successive governments of the new Kingdom were dominated by Serb interests.”

89. This is a drastic misrepresentation of facts. As is well-known, the integration of the territory of present-day Kosovo into Serbia was internationally recognised and guaranteed by international treaties determining borders in the Balkans in 1913.
 Therefore, there is no question of Kosovo being a Serbian occupied territory and it is factually incorrect to say, as the authors of the UDI do, that “prior to [1918] the territory of Kosovo had never been lawfully incorporated into the Kingdom of Serbia.” Further, since the territory of present-day Kosovo was from 1913 legally a part of Serbia, the legal personality of which was continued by the Kingdom of the Serbs, Croats and Slovenes after World War I, it is inaccurate to state that “when Kosovo first entered a modern Yugoslav State, it did not do so as an integral part of any Serbian State.” 

90. A claim is also made that “as recently as 1943, it was by no means clear that Kosovo would be part of Yugoslavia, for its history was one of connections with various empires and States.”
 However, the reason for this particular uncertainty about the future of Kosovo in Yugoslavia by no means lies in any possible specificity of Kosovo: the real reason is that Yugoslavia was occupied and partitioned by Nazi Germany and other Axis powers. Once World War II was over and the occupation had ended, Yugoslavia’s international boundaries were re-established. The country was constituted as a federation, on the basis of the 1943 decisions of the Anti-fascist Council of National Liberation of Yugoslavia,
 with Serbia as one of its federal units and the Serbs as one of its nations. In 1945, the Presidency of the National Assembly of Serbia constituted Kosovo as an autonomous region within Serbia.
 In 1946, the Yugoslav federal constitution confirmed that Serbia included Kosovo and Vojvodina and their autonomous status.
 In any case, the status of Kosovo in Serbia and Yugoslavia was purely a matter of the domestic constitutional structure.

91. It seems that these misrepresentations have apparently been made in order to support a further misrepresentation that Kosovo has never been part of Serbia, but only of Yugoslavia, and that the secession of Kosovo is just another step in the dissolution of the former Yugoslavia.
 This, however, is incorrect both in law and in fact. First, the Arbitration Commission on former Yugoslavia determined that the process of dissolution of the former Yugoslavia was completed more than 15 years before the UDI, i.e. by 4 July 1992 at the latest.
 Secondly, and even more importantly, the fact that Kosovo forms part of Serbia (and of Yugoslavia when Serbia was in Yugoslavia) has been continuously reaffirmed ever since Kosovo was integrated into Serbia:

· in 1913, by the international treaties determining the borders in the Balkans;

· after World War I, by the recognition of the borders of the Kingdom of the Serbs, Slovenes and Croats (the Kingdom of Yugoslavia) in a series of international treaties and decisions;

· after World War II, by the recognition of the borders of Yugoslavia;

· in 1992, by the acceptance of the borders of the republics of the former Yugoslavia as the basis for new State borders, as confirmed in Opinion No. 2 of the Arbitration Commission on former Yugoslavia and subsequently accepted by the international community; 

· from 1998 until present, in Security Council resolutions 1160 (1998), 1199 (1998), 1203 (1999), 1239 (1999), 1244 (1999), and 1345 (2001).

II
Constitutional amendments of 1989

92. Another series of misrepresentations is made with regard to the status of Kosovo within the Yugoslav Federation after 1974 and, in particular, concerning the 1989 amendments to the Serbian Constitution. For a comprehensive description of the status of Kosovo in the 1974 constitutional system, the Court is respectfully directed to the Written Statement of Serbia.
 At this point it is sufficient to note that the autonomous provinces, while being an important part of the SFRY constitutional structure, were not federal units. As stated by the (federal) Constitutional Court of Yugoslavia: 

“under the SFRY Constitution, the SAP [Socialist Autonomous Province] of Vojvodina and the SAP [Socialist Autonomous Province] of Kosovo are not federal units like the republics, but… they are autonomous socio-political communities within the SR [Socialist Republic] of Serbia.”

93. As far as the 1989 amendments to the Serbian constitution are concerned, it is claimed that this was an “illegal removal of autonomy” through coercion,
 or that the Kosovo Assembly accepted them without the required two-thirds majority.
 For example, the authors of the UDI dedicate two full pages to this issue and quote extensively from the ICTY Trial Chamber’s first instance judgment in Prosecutor v. Milutinovic et al.
 On this basis, the authors of the UDI conclude that 

“through a process of violence and intimidation, Serbia unconstitutionally and illegally removed Kosovo’s autonomy, both within Serbia and within the SFRY.”
 

94. However, the assessment arrived at by the ICTY Trial Chamber clearly does not support such sweeping conclusion: 

“The Chamber is in no doubt that the Kosovo Albanians perceived the amendments as removing the substantial autonomy previously enjoyed by Kosovo and Vojvodina, and that, in fact, this was their effect.”

95. While Serbia does not agree with the Chamber’s broad assessment that the effect of the amendments was to remove “the substantial autonomy previously enjoyed by Kosovo and Vojvodina”, which is in any case a matter for legal assessment, it is significant that the Chamber did not conclude that the amendments were adopted either “unconstitutionally”, “illegally” or “through a process of violence and intimidation” as the authors of the UDI erroneously claim. 

96. This comes as no surprise, since the witnesses testifying in Milutinovic et al. about the adoption of the 1989 amendments were either not present in Kosovo at that time, or only had second-hand information about the circumstances in which the amendments were adopted.
 In such circumstances, the Chamber rightfully confined itself to concluding that the amendments were perceived by the Kosovo Albanians as removing the autonomy and that “in fact, that was their effect” without establishing that this was done illegally or by coercion or unconstitutionally. 

97. In this regard, Serbia would respectfully like to draw attention to the following additional facts which show that the decision of the Assembly of Kosovo, which consisted predominantly of ethnic Albanians, to accept the 1989 amendments to the Serbian constitution was neither unconstitutional nor coerced:

· Discussion and voting were free; indeed some members criticised the amendments and their statements were reported in the press.
 No procedural irregularities in the work of the Kosovo Assembly were raised or reported at the time. It should be noted that indeed a large number of journalists was present at the session,
 as well as the highest-ranking Yugoslav federal officials, including those of ethnic Albanian origin.

· The amendments to the Serbian constitution were reviewed by the (federal) Constitutional Court of Yugoslavia, which found that some of them were not in accordance with the federal constitution but upheld the constitutionality of the amendments relating to the status and competences of autonomous provinces. Only one judge raised the question of the constitutionality of the procedure through which the amendments were adopted by the Kosovo Assembly but his motion was rejected by the Constitutional Court of Yugoslavia by a vote of 11 against 2, its judges coming from all parts of the former Yugoslavia.
  

98. Therefore, the 1989 amendments to the Serbian constitution were not adopted either illegally or by coercion. This was also the view of the competent authority, the Constitutional Court of Yugoslavia, which considered that it was not necessary to examine the constitutionality of their adoption.

99. Moreover, the effect of the 1989 amendments to the Serbian constitution was to modify the autonomy of Vojvodina and Kosovo, not to abolish it. After the amendments entered into force, the Autonomous Province of Kosovo continued to exercise its autonomous competences. For example, the Assembly elected Kosovo’s delegation to the Chamber of Republics and Provinces of the Yugoslav federal Assembly,
 and adopted amendments to the provincial constitution.
 The same was the case with other institutions of Kosovo’s autonomy which continued their work until they were eventually suspended at a later stage in response to their attempt to unconstitutionally assume powers that they did not possess. As far as Vojvodina is concerned, it has continued to exercise its autonomous powers until the present day, powers which are currently regulated by the 2006 Constitution of Serbia.  

C.
Negotiations on the Future Status
I
Introduction

100. Most written submissions presented to the Court discuss the negotiations on the future status of Kosovo. In this regard, the proponents of Kosovo’s independence claim that all possibilities for further negotiations were exhausted so, accordingly, the unilateral action taken by the Provisional Institutions of Self-Government in Kosovo was inevitable. Thus, the United Kingdom refers to the “multiple (unsuccessful) searches for a solution” which are in its Written Statement divided into five phases.
 The United States’ view is that “[t]he political process…was pursued with creativity and persistence, and was strongly supported by the international community” but eventually the differences between the parties were “simply too great to achieve a result that was acceptable to both Belgrade and Pristina.”
 Germany also refers to “the earnest and intense, but ultimately unsuccessful search for a negotiated solution…”
 Mr. Ahtisaari, the Special Envoy of the Secretary-General, took the view that “the negotiations’ potential to produce any mutually agreeable outcome on Kosovo’s status is exhausted. No amount of additional talks, whatever the format, will overcome this impasse.”

101. However, these views are not accurate. The negotiations were from the very beginning fatally affected by the attitude of certain Powers, members of the Contact Group, as well as the mediator himself, which was clearly in favour of independence of Kosovo. In such circumstances, the Kosovo Albanian leadership did not have any reason to consider, let alone accept, any compromise on the issue of status. This will be demonstrated in the following sections which, in turn, will deal with the circumstances in which the negotiations were conducted, and the approaches of the parties. 

102. Serbia is aware that its submissions on this matter raise very serious concerns. For that reason it has decided to rely solely on public documents that speak for themselves and not on its diplomatic archive. Serbia is confident that the Court will give due consideration to these facts and will draw its conclusions accordingly. 

II
The circumstances in which the negotiations were conducted and the attitude of Mr. Ahtisaari

103. The Contact Group consisting of France, Germany, Italy, the Russian Federation, the United Kingdom and the United States adopted in November 2005 the guiding principles for the future status process for Kosovo.
 This document was subsequently forwarded by the President of the Security Council to the Secretary-General,
 and served as a basis for the final status negotiations. 

104. With respect to the final status of Kosovo, the Contact Group adopted the following position: 

“The settlement of Kosovo’s status should strengthen regional security and stability. Thus, it will ensure that Kosovo does not return to the pre-March 1999 situation. Any solution that is unilateral or results from the use of force would be unacceptable. There will be no changes in the current territory of Kosovo, i.e. no partition of Kosovo and no union of Kosovo with any country or part of any country. The territorial integrity and internal stability of regional neighbours will be fully respected.”

105. It is clear from the foregoing that the Contact Group did not pre-determine independence as the final status of Kosovo, but only set certain criteria for whatever final status the parties might agree upon (such as: no return to the pre-March 1999 situation; no unilateral solution; no solution by the use of force; no partition of Kosovo; no union of Kosovo with other countries; respect for territorial integrity). A subsequent statement of the Contact Group issued in January 2006 also did no pre-determine the final status of Kosovo to be independence.

106. At the same time, however, Mr. Ahtisaari, who was the Special Envoy for the future status process for Kosovo, from the very beginning of his mandate took the view that independence was the only option for the final status of Kosovo and conveyed this view to both parties. According to Mr. Ahtisaari himself:

“L’une des conditions formulées au départ était de ne surtout pas revenir à la situation d’avant 1999. Lorsque j’ai rencontré [le premier ministre] Kostunica en 2005, je lui ai dit que j’interprétais cela comme la perte du Kosovo.”

107. This is confirmed by Mr. Kostunica, who writes that Mr. Ahtisaari told him that Kosovo shall be independent already on his first visit to Belgrade on 24 November 2005:

“On the occasion of his first visit to Belgrade already on 24 November 2005, Ahtisaari conveyed that he came to Belgrade to see in what way he can help Serbia, i.e., to reduce the damage that Serbia will suffer. When asked what damage he was talking about, Ahtisaari responded that something goes without saying: Kosovo shall be independent.”
 

108. Moreover, Mr. Ahtisaari not only from the very beginning embraced independence as his solution for the final status of Kosovo, but also took the following view of the negotiations and his role in them:

”[Ahtisaari:] Let me give you an example how... how... how I look at the Kosovo negotiations, because people have a totally wrong impression that we simply sit there, I as a mediator, and there’s Serbia, and there’s Kosovo delegation. But... and, and... then we have to, people expect that the negotiations mean that we have to find somehow a compromise between these two. But situation very often in a negotiations is, that, let’s take an example, that Serbia is like a thief who has stolen the wallet from Kosovo. And if I am a mediator, I am not advising them that could the Serbian thief actually decide himself how much money he wants to give to the fellow whose wallet he’d stolen ... he has to give the whole damn wallet to you and then, most probably, go to jail for what he did. So, this is what the negotiations very often are. You have to do what is right. Things went so much overboard, that the only solution was left, and everyone, Belgrade, Pristina, Kosovo Serbs, knew from the first quarter of 2006 when the five members of the Contact Group - all the western members - told these two and the Kosovo Serbs, the following (the private messages, there were eight of them, I am not going to bother you and the audience for reading them all, but I’ll read the first one) ‘The unconstitutional abolition of Kosovo’s autonomy in 1989 and the ensuing tragic events resulting in the international administration of Kosovo have led to a situation in which a return of Kosovo to Belgrade’s rule is not a viable option.’ Everyone knew that independence was coming. But Prime Minister Kostunica and company behaved like they wouldn’t have heard what was told to them.

[Question:]
Well, you know, the Serbs think that Kosovo is their wallet and you took it away from them and they, they... and I won’t bore people with this, I’ve got the UN resolution here, the Supreme... the Security Council promising that Yugoslavia would never be broken up. So, there are, I think, two sides to this story…

[Ahtisaari:]
No, it’s, it’s... there’s not - there’s only one side to story. Because, in 2005, the General Assembly accepted the principle: responsibility to protect. If a dictatorial leadership in any country behaves the way as Milosevic and company did vis-à-vis the Albanians in Kosovo, they lose the right to control them any more.

[Question:] And that was it?

[Ahtisaari:] That was it.”

109. These statements patently show that Mr. Ahtisaari did not approach the final status negotiations in a fair and unbiased manner, as was his duty. Instead, he clearly favoured one party in the process, the Kosovo Albanians, and from the very beginning considered that independence was the only option for the status of Kosovo. 

110. In addition, from the beginning of 2006 onwards, certain members of the Contact Group started to convey to both parties, Serbia and the Kosovo Albanians, a message that the independence of Kosovo would be the only solution for the final status. 

111. In a press statement made on 10 March 2006, Mr. Jack Straw, the United Kingdom Foreign Secretary, “called on Serbia to accept that independence for Kosovo was almost inevitable.”
 Previously, at the beginning of February 2006, a high-level British diplomat visited Kosovo and, according to the reports of the Kosovo media, conveyed a message indicating that independence was the favoured option.

112. Therefore, the final status negotiations were led by a mediator who was clearly biased against one party and who came to the negotiating table with a ready solution – independence for Kosovo. Moreover, during the first half of 2006, when the status negotiations were in their early phase, high level representatives of certain members of the Contact Group conveyed the message to the parties that the only solution for Kosovo was independence. All this created a setting in which the negotiations could not be conducted in an open and fair manner. One party, the Kosovo Albanians, simply did not have any incentive to consider any compromise solution to the future status but stuck to its position that independence was the only option, and was indeed encouraged to do so by the mediator himself and certain Powers.
113. This situation continued once Mr. Ahtisaari presented his final status proposal in early 2007, which indeed envisaged independence for Kosovo. Once it became obvious that the proposal would not be endorsed by the Security Council, there were new efforts to achieve a negotiated solution acceptable to both parties. However, support for independence was at this point in time no longer merely voiced in diplomatic meetings and in oblique language, but came from the highest places and was expressed in unequivocal terms. As the United States President George W. Bush said on 10 June 2007 in Tirana:
“We also talked about Kosovo. I’m a strong supporter of the Ahtisaari plan. I said yesterday in Rome, the time is now. A fellow asked me a question, ‘Well, when does this end? When does the process end?’ I said, ‘The time is now.’ In other words, I put a sense of -- I made it clear that -- two things: One, that we need to get moving; and two, that the end result is independence.”

114. Consequently, any further efforts to negotiate an agreed solution for the final status of Kosovo were doomed from the very beginning. The Kosovo Albanian side simply had no reason even to consider any proposal that fell short of independence, it only had to wait. 

III
The approaches taken by the parties

115. In the circumstances in which the negotiation process was from the very beginning led in a biased manner and towards independence as the only solution, the Kosovo Albanian leadership clearly had no incentive to consider any other status options. Yet, some written submissions, including the written contribution by the authors of the UDI, claim that Serbia was unwilling to compromise in contrast to the Kosovo Albanian leadership.
 

116. A simple comparison of the positions of the two parties taken at the beginning and at the end of negotiations, shows that the position of the Kosovo Albanian leadership from the beginning to the end was only independence. According to the Kosovo Assembly resolution adopted before the negotiations started, on 17 November 2005, “... will of Kosova people for Independence is Nonnegotiable”.
 The Kosovo Albanian leadership stuck to the same position after almost two years of negotiations and said to the Security Council mission on the Kosovo issue that “Kosovo’s independence as outlined in the Kosovo settlement proposal now before the Security Council was the only acceptable option. Other solutions could not be contemplated.”
 This remained the position of the Kosovo Albanian leadership during the 2007 Troika negotiations.

117. In contrast, Serbia’s position changed towards ever wider autonomy and self-government for Kosovo, as the negotiations progressed. From a general and open-minded starting position, which did not exclude any solution that would respect its territorial integrity and sovereignty,
 Serbia moved to propose broad substantial autonomy under international supervision.
 Subsequently, it presented various ideas for Kosovo’s substantial autonomy,
 none of which were accepted by the Kosovo Albanian leadership, including the following model proposed by the President of Serbia:

“Serbia offers to Kosovo most competencies and symbols that are normally reserved only for sovereign countries.

Serbia maintains the right to associate herself with province’s foreign policy, defence, border control and the protection of Serbian heritage. As such, Serbia also reserves the right to exclusive representation in the United Nations, the OSCE and the Council of Europe. Serbia also requires that there be no army but accepts a gendarmerie to ensure domestic law and order in Kosovo.


Agreements would exist between Belgrade and Pristina to ensure the protection of the rights of ethnic communities and, in the case of the Serbs, their relationship with the institutions in Belgrade.


Within each of these competencies, the International Community Representative would have his or her own jurisdiction. And methods of joint cooperation between Belgrade and Pristina would have to be elaborated.


In this model, there would be mutual concessions. The implementation would be supervised and guaranteed by the international community.


The benefits for Kosovo would be immediate and considerable:

1. Kosovo would be officially self-governing, with full consent of Belgrade

2. Relations with Kosovo Serbs would improve, reversing the current and potential reality of physical separation between the communities,

3. Kosovo would have access to international financial institutions and other international and regional organizations except the UN, OSCE and Council of Europe. This would provide Kosovo with legitimacy in international and other lending institutions,

4. Kosovo would have trade and cultural representative offices abroad,

5. Kosovo would have its own flag, anthem and national teams as they are accepted by international sporting federations,

6. Relations with Serbia would be normalized thus enhancing the prospects for stability and development of Kosovo,

7. Kosovo’s integration into the network of official regional relations and with Serbia would accelerate European integration. Serbia is prepared to ask for benefits of its relationship with the EU to be enjoyed by Kosovo.”
 

118. As an illustration of Serbia’s alleged inflexibility, some written submissions mention the adoption of a new Serbian Constitution in 2006. However, while the Constitution does not accept independence of Kosovo, it provides that the “substantial autonomy” of Kosovo will be regulated by a constitutional law.
 This means that the Constitution leaves the door completely open for any form of “substantial autonomy” to be agreed by the parties and endorsed by the Security Council. Since this agreed autonomy will be implemented by a constitutional law – adopted in accordance with the procedure to be followed for the change of the Constitution – every detail of Kosovo’s status will be constitutionally entrenched and, depending on what is the negotiated solution, will vary from the constitutional regime applicable to other autonomous provinces. In that regard, the concerns voiced by the Venice Commission that the Constitution does not guarantee substantial autonomy for Kosovo
 must be, with respect, considered as unfounded. 

119. Further, the adoption of a new Constitution did not change much with respect to the implementation of any negotiated solution endorsed by the Security Council, because Serbia would in any event have to implement any such solution by a constitutional amendment, both under the old and the new Constitution. 

120. Finally, the process in which the new Constitution was adopted in 2006 did not exclude the Kosovo Albanians as such.
 Rather, the voting requirements at the referendum with regard to the voters in Kosovo were identical to those adopted at all previous elections since the first elections after the fall of Milosevic in 2000. Simply, the referendum was held at those ballot stations in Kosovo where this was possible, i.e. those that satisfied all legal requirements for voting, in particular the providing full security to all participants and ballots.
 This solution has never been criticized by international election observers and was introduced in 2000 to prevent the manipulation of votes from Kosovo, which had been frequent before 2000.
 The voters registered at the ballot stations where security and other legal requirements were ensured could vote regardless of their ethnicity. However, the Kosovo Albanians wilfully excluded themselves from participation in the political process and from all elections in Serbia and the FRY ever since the early 1990s. 

IV
Conclusion

121. It has been shown above that the final status negotiations were predetermined by the attitude of the mediator, Mr. Ahtisaari, and some members of the Contact Group, according to whom independence was the only option for the final status of Kosovo. For them, it seems that the main purpose of the negotiations was to achieve the independence of Kosovo from Serbia and obtain, including by pressure, Serbia’s consent to such a solution. Mr. Ahtisaari clearly failed to act as an impartial mediator, who would approach the negotiations in a fair and unbiased manner, as was his duty. 

122. Thus, from the very beginning of the negotiations, the Kosovo Albanian leadership was given to understand that the independence of Kosovo was the only solution on the table. In such circumstances, they had no reason whatsoever to consider, let alone accept, any compromise on this issue. After the publication of Mr. Ahtisaari’s “Comprehensive Proposal for the Kosovo Status Settlement” which proposed independence for Kosovo, and after the independence was unequivocally supported in public statements of those States that hitherto had only done so in diplomatic conversations, the negotiations appeared to lose any prospect of success, despite the efforts of subsequent negotiators and their pledge to “leave no stone unturned.”

123. Therefore, it is inaccurate, if not cynical, to claim that all possibilities of negotiations have been exhausted and that the UDI was the only option left. As the above survey demonstrates, the negotiations that preceded the UDI were conducted in a setting that was designed to pre-determine their outcome and to push through only one solution, the independence of Kosovo. Today it is clear that this “solution” was unacceptable not only for Serbia, but also for the Security Council and the majority of the international community. What is now required is the continuation of negotiations, on the basis of a bona fide approach to be taken by all actors.

Chapter 5

THE CLAIM THAT KOSOVO IS A SO-CALLED “SUI GENERIS CASE” IS AN ACKNOWLEDGEMENT OF THE LACK OF ANY LEGAL BASIS FOR THE UDI

A.
Introduction

124. A number of States that submitted written statements have argued that the purported secession of Kosovo can be justified on the basis of the sui generis nature of the Kosovo case.
 This argument amounts to conceding that although the secession of Kosovo would not be in accordance with international law, an exception should be allowed owing to the “exceptional” circumstances preceding and surrounding the UDI. Or, viewed, from another perspective, that the secession of Kosovo would be considered in accordance with international law just because it is “exceptional”. In short, this argument urges the Court to adopt reasoning that is particular, rather than universal, and political, rather than legal. Such an approach is simply not compatible with the function of law in general, nor with the role of the Court as the principal judicial organ of the United Nations in particular. The social function of law is to provide abstract patterns of conduct that are applicable to all on an equal footing. Exceptions are provided by the law itself and, again, they are not adopted on an ad hoc or individual basis. Equally, the function of the Court is “to decide in accordance with international law such disputes as are submitted to it”,
 and in the exercise of its advisory jurisdiction, to answer any legal question in the same manner.

125. As Cyprus has rightly pointed out about this argument made by those States promoting Kosovo’s secession: “‘Special cases’ do not merely dilute the quality of legality of a system: they replace it with a political element, in which the power and commitment of individual actors becomes more significant than the legal rights that they enjoy. Claims that situations are sui generis reduce the universally recognised rights of States, and put them outside the ordinary processes of the making and application of international law.”

126. Although the alleged “sui generis case” of Kosovo, and the question of whether Kosovo would constitute a precedent for other separatist phenomena, are not matters that bear any legal weight for the task of the Court, this chapter will address both points, taking into account the considerable emphasis laid on them by States favouring Kosovo’s secession. After having determined the scope of this argument in section B, it will be demonstrated that:

(i) Each of the circumstances mentioned to qualify Kosovo’s situation as sui generis does not lead to the recognition of a right to independence for the Serbian province.

(ii) The sum of various non-legal grounds does not amount to the creation of a right.

(iii) The effort exerted by some States in trying to bring about the secession of Kosovo from Serbia is a bad political precedent that, if allowed to be encased in a legal veneer, would also create “bad law”. 

B.
The Scope of the “Sui Generis” Argument

127. The use of the sui generis argument by those States promoting Kosovo’s secession could be interpreted in two ways: first, that the purported “unique” character of the Kosovo case would render the situation in accordance with international law; second, that even if it is not in accordance with international law, Kosovo’s purported independence should be permitted because it would not constitute a “precedent” for other separatist cases in which the same international legal rules are also at issue. Neither of these two alternatives can be accepted.

128. It must be stressed from the outset that any situation that comes before the Court is “unique”. At the same time, some cases share similarities with others. The task of the Court, and indeed of any person analysing a concrete situation from the legal standpoint, is to apply the relevant legal rules having by definition a general character to a concrete – “unique” – situation. As the Court explained in a different context, but which nevertheless remains applicable to other realms of international law, 

“each specific case is, in the final analysis, different from all the others, […] it is monotypic and […] more often than not, the most appropriate criteria, and the method or combination of methods most likely to yield a result consonant with what the law indicates, can only be determined in relation to each particular case and its specific characteristics.”

129. Some States rely heavily on the sui generis argument in the absence of substantial legal reasons to justify the purported secession of Kosovo. Other States have attempted to bolster their inherently weak legal arguments in favour of the secession of Kosovo based on a purported exercise of (external) self-determination, by also arguing that Kosovo is a so-called “sui generis case” and that secession of the territory must accordingly be allowed under international law.
 However, any argument in favour of Kosovo’s self-determination simply concerns those rules governing self-determination, and such arguments cannot be strengthened by taking so-called sui generis elements into consideration. The Written Statement of Serbia,
 among others, has demonstrated that this is not possible.

130. Those States that have invoked the sui generis character of Kosovo have failed to explain what its genus would be. As it is known, in the field of the creation of States, there are different genera: decolonisation, separation from an existing State, dissolution of a State, unification. Each genus is made up of different cases, i.e. the establishment of two States from a single colony, the establishment of a single State from two different colonies, cases of devolution, dissolution by agreement or with no agreement, among others. If Kosovo is really a sui generis case, then it may be suggested that its genus would simply be defined as “Kosovo”. This seems to be the approach taken by those advancing that this case cannot constitute a precedent. There would be just one case of “Kosovo” and no other “Kosovos” able to achieve independence in the future. It would be a genus containing only this one case. If this is indeed the case, then the genus of Kosovo is not a legal category but rather an arbitrary political denomination established for purely political reasons. To put it simply, Kosovo is considered a genus by some Powers because they have chosen not to apply international law to the case of Kosovo, and thus not to establish it as a precedent.

131. If, on the contrary, the genus of Kosovo is defined as “a case in which secession is permitted if the following circumstances exist: previous human rights violations, prolonged international administration, unsuccessful negotiations, lack of agreement within the Security Council, etc”, then this would look like a legal category, although a convoluted one. However, if this is the case, then this genus would not be confined to Kosovo and may also apply to other cases that arise in the future.

132. The next section will demonstrate that none of the various “unique” features invoked in order to justify the sui generis character of Kosovo provides a legal ground for the UDI. 

C.
None of the Alleged Features that Purport to Make Kosovo a “Sui Generis Case” in Any Way Justify the Legality of the UDI

133. Further evidence that the sui generis argument lacks any legal spine is the fact that States favouring this assertion are unable to agree on the features of the Kosovo case that make it unique and thus worthy of being allowed to violate international law. They cannot even agree upon criteria that would assist in identifying such unique features. France refers to the sui generis character of the political process,
 and lists in purported support of such a proposition France’s interpretation of a short history of Kosovo, including its constitutional status within Serbia, the human rights violations during the Milosevic era, its being placed under international administration, the possible outcome of independence – one of many outcomes – foreseen by the Security Council, the (unilaterally interrupted) negotiation process, the fact that the declaration of independence purports to self-impose obligations to uphold human rights in the territory of Kosovo, and the support that is claimed to be provided to the so-called “Republic of Kosovo” by the United Nations and the European Union.

134. Other States have similarly constructed their short histories of Kosovo, and laid them out in a numerated list as though they amount to some clear set of criteria. Each such history varies, with each State laying stress on different issues it finds of a particularly “sui generis character”. In this respect, reference may be made to the written statements of Germany (which considers that events of 1912 contribute to making the case of Kosovo sui generis),
 Ireland,
 Japan,
 Luxembourg,
 Poland,
 and the United Kingdom.
 Other States, perhaps overwhelmed by such a task, have simply declared the Kosovo case to be sui generis, as though such a declaration on its own carries some legal weight. These States are Latvia,
 the Maldives,
 and Slovenia.

135. The present Written Comments will summarily address each of the different features mentioned by the States purporting to demonstrate the sui generis character. Serbia will show that none of them is really “unique” nor provides a legal justification for the UDI.

I
The status of Kosovo in the SFRY 1974 Constitution

136. First, the fact that Kosovo was an autonomous province within the Republic of Serbia is rather an argument playing against any claim that the secession of Kosovo is in accordance with international law. According to the 1974 Constitution, only the nations of the former SFRY were recognised as having a right to secede.
 To this end, when the SFRY was in the process of breaking down, neither the Peace Conference nor its Arbitration (Badinter) Commission envisaged the independence of Kosovo.

137. Second, it is common knowledge that there exist within many States in the world today autonomous units that occupy a clearly defined territorial area. However, there exists no rule of international law applicable to such units that would exclude them from the application of the principles of territorial integrity, self-determination, non-intervention, and their corollaries, which apply to these territorial parts of a State as well as to any other part. 

II
The non-consensual and violent break-up of the SFRY

138. It is curious that an event that occurred nearly two decades ago, superseded since then by the existence of different States, and considered definitely ended by the international Peace Conference and its Arbitration Commission with the establishment of the FRY (which included Kosovo as part of Serbia),
 has been invoked to justify Kosovo’s purported secession.

139. At any rate, if this argument were valid, it would apply equally to the entities composing other successor States of the SFRY. The destabilising factor of this argument is immediately evident, and no argument claiming that the Kosovo case is not a precedent can cure this.

III
Human rights violations occurring between 1989 and 1999

140. There is no doubt that serious human rights violations occurred in the period between 1989 and 1999. However, this is but one aspect of a larger, more complex situation, and unfortunately it is not unique to Kosovo. It must be remembered that from 1991 onwards the Kosovo Albanians had rejected participating in the Yugoslav and Serbian State structures and had built their own parallel institutions.
 States promoting Kosovo’s secession disregard the fact that for years this open defiance of State authority was tolerated; moreover, negotiations leading to solve concrete issues, such as education, were undertaken and agreements were reached.

141. Serious and persistent human rights violations related to minorities and violent repressions of separatist attempts have sadly taken place in different regions of the world other than in the territory of the former SFRY. This undisputable fact has not lead the States favouring Kosovo’s secession in their written statements to adopt the same policy in relation to these other parts of the world. The Court is aware of recent events confirming this.

142. Certainly, human rights and humanitarian law violations must be addressed at the State and individual levels. Nevertheless, international law does not grant a right to secession in these circumstances, as discussed elsewhere.
 Human rights violations are not “unique” to the Kosovo situation either.

IV
The international administration of the territory since 1999

143. Some States that have recognised the so-called “Republic of Kosovo” have argued that the fact that the territory has been and continues to be under international administration since June 1999 is a distinct feature adding to the sui generis character of the situation and justifying secession. This argument neglects that Security Council resolution 1244 (1999) both established the international administration and preserved the territorial integrity of the State that continued to have sovereignty over the territory.

144. Moreover, Kosovo was not the first territory constituting part of a sovereign State to be placed under international administration, and it will probably not be the last. Other cases include territories from other successor States of the SFRY, such as the United Nations Transitional Authority in Eastern Slavonia, Baranja and Western Sirmium (UNTAES).
V
The fact that Serbia has not administered the territory since 1999

145. This argument is the corollary of the immediately preceding argument, and it equally flies in the face of Security Council resolution 1244 (1999). France argues that the absence of Serbian administration on the territory has created an “irreversible fact”.
 Of course, this is only France’s perception of things. If this was indeed the case, then there would have been no need to negotiate the future status of the territory. Moreover, the “irreversible fact” would not be independence. France fails to distinguish secession, which amounts to a change of sovereignty, from the simple administration of a territory.

146. Moreover, there have been other cases around the world where the sovereign State has not administered part of its territory, including territory where secessionist attempts have been made. This lack of administration has not in and of itself provided a legal basis for secession. 

VI
“Independence” has been envisaged as an option

147. Leaving aside the exact accuracy of this assertion, the fact that independence is one of a number of options cannot justify per se any actual independence. This is not a peculiar case; there are other cases in the world where independence may be an option to put an end to a conflict, but other options are equally plausible outcomes. Independence has no primacy. 

VII
“Negotiations were exhausted and there was no other option but independence”

148. Some States have argued that the purported secession of Kosovo is in accordance with international law because it was an ultima ratio way to resolve the situation. These States argue that all other possible ways to resolve the situation had been exhausted through negotiation. Again, this is petitio principii, which Serbia strongly rejects. In any case, it is not up to one side of the negotiations to unilaterally decide their outcome, and to impose it on the other.
 

149. The fact is that there are disputes over territory in the world which have not yet been successfully resolved, despite decades of attempts to do so. Examples of negotiations lasting much more than the less than two-years long negotiations led by Mr. Ahtisaari, can be cited from all around the world. The same logic applies to failure in the negotiation process. Such a failure cannot simply open the way for one side to impose its unilateral solution on the other. 

150. Kosovo is not alone in being a situation where the proposal put forward by the Secretary-General of the United Nations was not accepted by either side to a dispute. Cyprus is just another example. To accept such an argument would be tantamount to accepting that if a mediator’s proposal is not accepted by one side, the other can simply impose it on the other. This is an unacceptable transformation of the role and scope of this peaceful settlement of dispute means, and consequently an undermining of the whole system of the peaceful settlement of disputes.  

VIII
The will of the majority of the population of Kosovo

151. The fact that the majority of the population of the territory is favourable to independence does not per se constitute a ground for independence, unless this population constitutes a people entitled to external self-determination. As addressed elsewhere, this is not the case of the population of Kosovo, nor the Kosovo Albanians.

152. As it is well known, Kosovo is not the unique region of a State inhabited by an ethnic, religious or linguistic minority which in turn constitutes the majority of the population of that region. That a minority population within a State constitutes an ethnic, religious or linguistic majority in a clearly defined territory does not mean that the same population amounts to a ‘people’ who have a right to exercise self-determination. As Serbia has previously noted, minority rights should not be confused with the right of peoples to self-determination.

IX
The purported absence of any other solution

153. The claim that there is no other “solution” than independence is a hollow claim. As demonstrated above,
 Serbian proposals to make the province of Kosovo a very substantially autonomously governed area were completely disregarded by both the Special Envoy, Mr. Ahtisaari, and the Kosovo Albanian leadership. This blinkered view of the latter two does not, however, mean that other solutions were not available and, as mentioned, even explicitly proposed.

154. In any event, the fact that some States consider that independence is the best solution for the province of Kosovo does not transform this political opinion into a legal ground, no matter how powerful and rich these States are.

X
The invented and inexistent “support” to the “independent” Kosovo by 

the United Nations and the European Union

155. It is well known that the United Nations Secretary-General, who has direct responsibility for the administration of the territory, has adopted a neutral stance on the matter. For its part, the European Union was unable to adopt a unified policy with regard to the UDI, as written statements coming to opposite conclusions filed by some of its member States in these proceedings eloquently show. Moreover, EULEX has been deployed under the umbrella of Security Council resolution 1244 (1999) and not on the basis of any agreement with the purported authorities of the so-called “Republic of Kosovo”.

156. Inexistent support by the United Nations cannot make Kosovo a “sui generis” case. For its part, even if the European Union support were true, which is not the case, this would not constitute a legal basis whatsoever. Regional organisations cannot dispose the territory of their member States, all the more of non-member States.

*

*         *

157. The fact is that none of these alleged features that would characterise the Kosovo case lead to a qualification of the UDI as being in conformity with international law.

158. Indeed, there are other features that form integral parts of the Kosovo situation. It is regrettable that States encouraging Kosovo’s secession have failed to take them into consideration. They are:

(i) The fact that the majority of the Kosovo Albanians boycotted any participation in the State apparatus of Yugoslavia and Serbia since the 1990s;

(ii) The fact that Kosovo Albanian leaders also bear responsibility for the events that lead to the humanitarian crisis of 1999;

(iii) The fact that the standards set by the United Nations to be implemented in Kosovo have not been achieved;

(iv) The fact that the situation of Kosovo Serbs and other groups has degenerated since 1999 and that the UDI has had an even further negative impact on these parts of the population: displaced persons are not able to return to their homes; the fate of missing persons is still not being addressed; ethnic Serbs live in enclaves in the province of Kosovo, and they cannot freely circulate in this territory;

(v) And certainly another feature that they cannot ignore: the fact that the secessionist attempt was enthusiastically encouraged and is vigorously supported by some Powers.

D.
The Sum of All the Non-Legal Grounds Does Not Amount to the Creation of a Legal Basis for a Sui Generis Case for Kosovo

159. If, as seen above, none of the alleged “unique” features that purport to make Kosovo a sui generis case gives rise to a legal basis for its independence, the addition of nil cannot result in the creation of a right or a legal justification for Kosovo’s independence.

160. Poland contends that 

“[i]f in a particular case only one or a few (but not all) of above mentioned sui generis conditions were fulfilled, it could not be legally assessed per analogiam to Kosovo’s Declaration of Independence.”
  

Poland has not explained the rationale for its assertion. Indeed, precedents are always constructed from cases that are all “unique”. Analogy precisely means to apply a solution envisaged for a situation, to situations that have some points in common with the former, but are not identical to it. If the situation at issue would fall within the pattern described by the rule, it would not be analogy but simple application of the rule. More important, however, is the fact that Poland fails to elicit an explanation why all the factors it has invoked would permit the Court to conclude that the UDI is in conformity with international law.

161. The fact remains that Kosovo is, like every set of facts before the Court, a particular case. This “particularity“, however, per se entails no legal consequences, as does not any other set of “unique” facts before the Court. “Uniqueness” is not a legal argument. 

E.
The Attempt to Make from a Bad Political Precedent “Bad Law”

162. The same States that have invoked the sui generis character of Kosovo have also advanced the idea that the secession of this territory from Serbia would not constitute a “precedent”. The UDI also contends “that Kosovo is a special case arising from Yugoslavia’s non-consensual breakup and is not a precedent for any other situation”.

163. The purpose of this assertion is also clear. Conscious of the evident illegality of the UDI, States in favour of Kosovo’s secessionist attempt that have recognised this so-called “State”, claim that Kosovo is a “unique” case that cannot be used to support separatist attempts elsewhere. In other words, their practice of recognition of an illegal secessionist attempt would not be coupled with the opinio iuris necessary for the case to constitute a precedent.

164. Cyprus has rightly observed that 

“Where the Kosovo-recognising States see only difference, other States might see other situations as identical and act accordingly. The weakening of the protection of the principles of territorial integrity and non-intervention could hardly be avoided.”

165. As Argentina stated, 

“the mere invocation of the purported independence of Kosovo as being a ‘special case’ and ‘not a precedent’, no matter whether this is the case or not, cannot per se provide a legal justification. It has not been advanced which particular rules of international law would provide for a special outcome if Kosovo would be a ‘special case’. As to the nature of the case as a ‘precedent’, certainly if the declaration is in conformity with international law, it would constitute a ‘precedent’. If, on the contrary, it is not in accordance with international law, it cannot constitute either a ‘precedent’ or a ‘special case’ according to the principle ex iniuria ius non oritur.”

166. There is a great risk of creating bad precedent and thus bad law by allowing the “no precedent” argument to float. As Bolivia has noted, 


“if there is an acceptance of a unilateral declaration of Kosovo’s independence without having a clear foundation of international law to analyze and judge in every case, we would be establishing a bad precedent.”
 

167. The mere assertion by its authors that a fact they produced is not a “precedent” does not prevent it to be one. The bad precedent that would be created in this instance would entail serious consequences. It would be a precedent of secession without the consent of the parent State. It would be a precedent of enlarging the definition of self-determination to extend its application to minorities. It would be a precedent of open disregard for a Security Council resolution adopted under Chapter VII of the United Nations Charter. It would be a precedent that United Nations guarantees accorded to a member State are not respected. It would be a precedent that one side of a dispute can impose its views to the other if negotiations fail. 

168. Further, the value of the judicial precedent of the Court should also be reflected upon in the context of the claim under analysis. The Court’s advisory opinions are not binding, and its judgments and orders in contentious cases are binding only on those States parties to the proceedings. However, its reasoning in both contentious cases and advisory opinions assists in the ascertainment of international law by creating clarity where there may be confusion, and by precisely articulating the law where it may otherwise appear vague. This is the power of its precedent. Moreover, as the Court has held in the Cameroon v. Nigeria case with regard to a request by the Respondent not to follow its previous jurisprudence, 
“It is true that, in accordance with Article 59, the Court’s judgments bind only the parties to and in respect of a particular case. There can be no question of holding Nigeria to decisions reached by the Court in previous cases. The real question is whether, in this case, there is cause not to follow the reasoning and conclusions of earlier cases.”
 
169. If the Court were to give any credence to the sui generis argument made in the context of these advisory proceedings, it would amount to allowing the particularities of any case to undermine the letter of the law, and ultimately to undermine the whole international legal system. 
F.
Conclusions

170. The considerations above lead to the following conclusions:
(i) The claim that Kosovo is a “sui generis case” and that it creates no precedent applicable to other situations is an implicit recognition of the lack of any legal ground to justify the attempted secession.

(ii) Every case is unique, and this does not prevent the application of international law to the particular facts: the purported sui generis character of the Kosovo situation does not per se constitute a legal basis for secession.

(iii) None of the alleged “unique” features of the Kosovo case amounts to the existence of a case for secession recognised under international law.

(iv) The addition of nil only amounts to nil: there is no legal case for Kosovo’s unilateral independence.

(v) States invoking this plea have neglected important features that form an integral part of the Kosovo case.

(vi) The UDI, openly encouraged and recognised by some States, is a bad political precedent that, if accepted, would constitute a serious bad legal precedent. 

Chapter 6

The creation of states is not a mere fact and international law does not remain ”neutral” with regard to the udi

A.
Introduction

171. In an attempt to avoid the straightforward answer to the question raised by the General Assembly, a number of States supporting Kosovo’s secession, as well as the authors of the UDI, have advanced two interrelated ideas in their respective texts: 1) that international law remains ”neutral” with regard to the creation of States, including the case of secession, and 2) that the creation of a new State is only a matter of fact.
 However, the States asserting these arguments do not come to the same conclusions as to the consequences to be attached to these two propositions in the present proceedings. For some, like Albania and France, these contentions should lead the Court to conclude that it lacks jurisdiction to render an advisory opinion, since the UDI would not be a matter governed by international law, and consequently the Court would not be able to answer the question raised by the General Assembly. For other participants, like the United Kingdom and the United States of America, these propositions would allow the Court to answer that the UDI is in accordance with international law or did not contravene any applicable rule of international law.
 None of these conclusions, nor the premises on which they are based, is accurate. 

172. In the Written Statement of Serbia, it has been demonstrated that many issues of international law arise concerning the UDI by the Provisional Institutions of Self-Government of Kosovo. Indeed, there is perhaps no other case of a secessionist attempt that is so specifically regulated by international law. For not only must the UDI of 17 February 2008 be considered in light of fundamental principles of international law generally applicable with regard to the creation of States, but also with respect to a specific resolution adopted by the Security Council under Chapter VII of the UN Charter. Thus, the decision taken by the Provisional Institutions of Self-Government of Kosovo on 17 February 2008 violates the territorial integrity of Serbia and is contrary to the entire regime set out in Security Council resolution 1244 (1999), including the mechanism leading to the determination of the future status of the territory. 

173. Serbia,
 as well as other States
, has also demonstrated that the principle of self-determination – which played a major role in the process of the creation of numerous States during the UN era
 – does not provide a legal ground justifying the accordance with international law of the UDI of 17 February 2008. 

174. Consequently, the Written Statement of Serbia has demonstrated that contemporary international law does not remain neutral with regard to the creation of new States. In some cases, international law recognises the existence of a right to create a new State, and in other cases international law prevents the creation of a new State, even where the material constitutive elements seem to be present. This approach is supported by concrete international practice, particularly over the last 60 years, in which the international community has witnessed the creation of a considerable number of States, and prevented the emergence of other States where such a creation would not have been in accordance with international law. There is no place for asserting the ”Lotus principle” in this domain in contemporary international law, arguing that international law does not prohibit the creation of States, and it is therefore permitted.

175. Together with the argument of ”neutrality”, some States supporting the secessionist attempt made by the Provisional Institutions of Self-Government have tried to minimise the importance of the UDI, in a further attempt to avoid its legal analysis. They have presented the UDI as being a mere declaration of intention not governed by international law; a pure political statement which in any case would not per se create a State. Section B of this chapter will analyse the exact nature of the UDI under international law. It will be shown, firstly, that the UDI is a unilateral act emanating from the Provisional Institutions of Self-Government of Kosovo that purports to create a sovereign State. Secondly, it will be demonstrated that the authors of the UDI considered that the legal effect of the UDI was the creation of an independent State under international law. Third, and lastly, it will be shown that States that have recognised the so-called ”Republic of Kosovo” have treated the UDI of 17 February 2008 as an act producing legal effects.

176. Section C will then analyse and rebut in turn each of the arguments raised in the written statements of some States and in the written contribution of the authors, that attempt to provide reasons why the UDI cannot be examined under international law or is not prohibited by it. 

177. Section D will then demonstrate that in advancing the arguments outlined above, some States have in their written statements acknowledged different ways in which international law does in fact apply to unilateral declarations of independence. This part will show that when these ways by which international law applies to unilateral declarations of independence, proposed in the written statements of different States, are viewed together as a whole, they are very similar to the applicable international legal framework outlined in the Written Statement of Serbia. Thus, despite arguments from some States that claim that international law is “neutral” insofar as it does not apply to the UDI, there is clear consensus evidenced in the written statements, that international law does apply, and that there are many ways in which this occurs. 

178. Clearly, contemporary international law plays a role in the process of creation of States and consequently does not remain neutral or outside this problem.

B.
The Question of the Legal Nature of the UDI under International Law 

179. States supporting Kosovo’s secession, as well as the authors of the UDI, have invested a great deal of effort in their respective texts in attempting to play down the effect of the UDI by the Provisional Institutions of Self-Government of Kosovo. They refer to unilateral declarations of independence as being nothing more than expressions of wishful thoughts made public having no legal effect, and they have consequently tried to distinguish the UDI from the creation of the “State” itself. At most, according to some States and the authors of the UDI, the UDI is but one part of a larger process leading to the creation of a State.
 As already discussed in these Written Comments,
 they have even tried to convince the Court that the authors of the UDI are not the Provisional Institutions of Self-Government, in what is an evident last effort to escape the determination of the non-conformity of the UDI with international law.

180. The Czech Republic, for example, argues that “[a]ny declaration of independence is an expression of will of a people or merely of a group, and, as such, of a political nature.”
 This position of denying that the UDI in the present case entails any legal effect can be rebutted not only through an analysis of its true nature and scope, but also because what the authors of the UDI and those States affirm in these proceedings is clearly contradicted by the position they have adopted at the time of the issuance of the UDI and at the time that they recognised Kosovo as a State.

I
The UDI is a unilateral act emanating from the Provisional Institutions of Self-Government aiming at the creation of a sovereign State

181. The UDI is an act adopted with the intention to produce legal effects, among others the existence of a new State. 

182. The creation of a new State entails a change in the sovereignty and the responsibility for the international relations of a territory. As the Russian Federation rightly argues, because the UDI “aim[s] at producing legal effects in the form of creation of a new State through secession from an existing State (Serbia)”,
 

“[i]t thus relates to issues of State sovereignty and territorial integrity, as well as to the right of peoples to self-determination and the questions of secession. These matters are within the realm of international law.”

183. The fact that the UDI is an act that purports to produce legal effects is corroborated by the alleged obligations assumed by the so-called “Republic of Kosovo” in this UDI. Paragraph 12 of the UDI in particular, may be quoted: 

“We hereby affirm, clearly, specifically, and irrevocably, that Kosovo shall be legally bound to comply with the provisions contained in this Declaration, including, especially, the obligations for it under the Ahtisaari Plan. In all of these matters, we shall act consistent with principles of international law and resolutions of the Security Council of the United Nations, including resolution 1244 (1999). We declare publicly that all states are entitled to rely upon this declaration, and appeal to them to extend to us their support and friendship.”

184. Thus, in the view of the authors, the UDI is a unilateral act that has a binding effect (quod non, because of its lack of conformity with international law). Given this intention of the authors, the analysis of its compatibility with applicable rules of international law cannot be denied.
185. As quoted above,
 immediately following the adoption of the UDI by the Assembly of Kosovo, the President of the Assembly declared that since its adoption, Kosovo was “an independent and sovereign state”, as provided in the wording of the UDI itself.

186. The President and the Prime Minister of the Provisional Institutions of Self-Government, also immediately after the adoption of the UDI by the Assembly, addressed letters to the governments of the States of the world communicating that decision and requesting recognition as a sovereign State.
 They signed these letters as President and Prime Minister of the alleged “Republic of Kosovo”, in what was the first change of their previous attitude of acting as organs of the Provisional Institutions of Self-Government.

187. Clearly, for the authors of the UDI, this act had the effect of marking the creation of a new State (quod non). 

II
States having recognised the “Republic of Kosovo” have treated the UDI of 17 February 2008 as an act producing legal effects

188. Most of the States that are advancing the idea of the lack of any legal effect of the UDI in these proceedings, responded the day after to this request by the President and Prime Minister of the alleged new “State”, either recognising it or announcing the intention to do so in a near future, and explicitly referring to the UDI and attributing to it legal consequences. Some eloquent examples follow.

189. In his letter of recognition, American President George W. Bush indicated without any ambiguity that he considered the UDI as producing binding effects: 
“I also note that, in its declaration of independence, Kosovo has willingly assumed the responsibilities assigned to it under the Ahtisaari Plan. The United States welcomes this unconditional commitment to carry out these responsibilities and Kosovo's willingness to cooperate fully with the international community during the period of international supervision to which you have agreed. The United States relies upon Kosovo's assurances that it considers itself legally bound to comply with the provisions in Kosovo's Declaration of Independence.”

190. Similarly, the French President Nicolas Sarkozy, in his letter of recognition of 18 February 2008, stated that France, 
“tirant les conséquences de la résolution adoptée par l’Assemblée du Kosovo le 17 février 2008, reconnaît dès à présent le Kosovo comme un État souverain et indépendant.”
 

191. Clearly, the French Written Statement denying any legal consequence to the UDI is at odds with the opposite stance adopted by President Sarkozy on 18 February 2008.
192. Other States that deny in these advisory proceedings that the UDI of 17 February 2009 had any legal effect, nevertheless previously recognised that it had such an effect in their instruments of recognition or in official information concerning their recognition. This was the case inter alia of Albania,
 Denmark,
 Estonia,
 Norway,
 Switzerland,
 and the United Kingdom.
 In contrast, Slovenia does not have any problem in advancing in its Written Statement that, “[w]ith the Declaration of Independence, the new state of Kosovo was founded.”.

III
Conclusion

193. The fact is that the UDI is a unilateral act expressing the intention of its authors to purportedly create a new State and hence to purportedly terminate both Serbia's sovereignty and the United Nations administration over the territory, to undertake certain obligations for this new “State”, and to provide an alleged new basis for the international presence in Kosovo, i.e. on the basis of the “permission” of the new “State”. The UDI was an unlawful act by institutions created by the United Nations whose functions and powers must be exercised in accordance with the law of the United Nations.

194. Indeed, whether the UDI is or is not in accordance with international law can be determined upon examination of the following:

(i) Whether the organs that issued the UDI had or did not have the right to do so (i.e. under Security Council resolution 1244 (1999) and the Constitutional Framework, or with respect to the principle of self-determination and other applicable rules).

(ii) Whether the procedure by which the UDI was issued followed or did not follow any applicable rules (i.e. under Security Council resolution 1244 (1999) and the Constitutional Framework and other applicable rules).

(iii) The legality of the purported effects of the UDI, i.e. the creation of a new State, and the termination of Serbia’s sovereignty and the United Nations administration over the territory (i.e. taking into account the principle of respect for the territorial integrity of States, the international legal regime set out by Security Council resolution 1244 (1999) and other applicable rules).

195. To sum up, it can be said that there can probably be no other UDI in the world that is more susceptible to international legal analysis than the UDI by the Provisional Institutions of Self-Government of Kosovo of 17 February 2008. As Serbia and other States have demonstrated, this legal analysis inexorably leads to the finding that the UDI by the Provisional Institutions of Self-Government was not in conformity with international law.

C.
 The UDI Can Be Examined under International Law in Many Ways 

196. Some States, as well as the authors of the UDI, advance the idea that for the UDI not to be in accordance with international law there should be a rule prohibiting its issuance.
 This is a peculiar way to understand the application of international law to acts, facts and situations. It is a matter of common understanding that there is not, nor can there be, a specific rule governing every type of conduct under international law. The lack of a particular rule concerning a particular matter does not mean that the matter cannot be treated from a legal perspective. The authors of the UDI read the so-called Lotus principle (“everything which is not prohibited is permitted”) as meaning “everything which is not explicitly prohibited is permitted”.
 As a matter of course, rules having a broader or general character can be used to determine the way international law (or any legal system) deals with a particular matter. This is the traditional way the Court solves disputes, or addresses legal matters in the exercise of its advisory jurisdiction. The Court looks for the existence of a lex specialis, and if there is none, applies general international law. 

197. Thus, after hearing arguments from States based on the Lotus principle, the Court, in its advisory opinion on Legality of the Threat or Use of Nuclear Weapons, simply noted that 

“[i]n seeking to answer the question put to it by the General Assembly, the Court must decide, after consideration of the great corpus of international law norms available to it, what might be the relevant applicable law.”

198. It is quite obvious that there does not exist a specific rule prohibiting the issuance of unilateral declarations of independence: if it were so, no new State could declare its existence in such a way. What the Court is requested by the General Assembly to do is to examine the UDI by the Provisional Institutions of Self-Government of Kosovo in the light of the applicable rules of international law. These are both of a general and a particular character: they are the fundamental principles of international law, the UN Charter and the specific Security Council resolution 1244 (1999), which govern the situation of the territory both at the critical date, as well as thereafter. 

199. It is not surprising that the authors of the UDI and some States supporting their secessionist attempt explicitly request the Court not to analyse a general rule that would be able to provide a legal foundation to the creation of a State: the principle of self-determination.
 Since this principle cannot be validly invoked by the authors of the UDI, the Kosovo secessionist movement and its supporters prefer to avoid addressing this issue.

I
Rebuttal of the argument that the UDI is governed by domestic law, but not by international law

200. It has been argued that secession can fall within the realm of domestic law, but not within the realm of international law. Germany seems to have attempted to say this, by stating in this regard that “the issue of the legality of a declaration of independence may very well arise under domestic (not international) law”.
 However, it then goes on to say that “[i]n international practice, declarations of independence have only been held to violate international law if conjoined with some other violation.”
 It appears that, according to Germany, it is possible to assess the legality of a unilateral declaration of independence both by domestic and by international law.

201. With regard to domestic law, some constitutions provide for a right to secession, as it was the case of the SFRY, only with regard to the six constituent nations of Yugoslavia and hence not with regard to the Kosovo Albanians or the Autonomous Province of Kosovo. Others remain silent or contain dispositions that make secession impossible without a constitutional change. International law does not simply remain “neutral” when confronted with acts that respect or are in violation of domestic law.

202. An example demonstrating that international law is concerned with the role of domestic law is provided by the attempt by the province of Katanga in the Congo to secede. Security Council resolution 169 (1961) specifically 

“[d]eclares that all secessionist activities against the Republic of Congo are contrary to the Loi fondamentale and Security Council decisions and specifically demands that such activities which are now taking place in Katanga shall cease forthwith”.

203. If international law were neutral vis-à-vis domestic law, there would not be any need to refer to it and even less to demand that activities contrary to it should cease.

II
The argument that international law does not prohibit the proclamation of independence of a new State begs the real question

204. According to France, “Le droit international n’interdit pas par principe la proclamation de l’indépendance d’un Etat nouveau”. France continues that, taking into account the question raised by the General Assembly, the Court 

“ne devrait, en particulier, pas décider si, d’une façon générale, le peuple kosovar bénéficiait d’un droit à l’indépendance, ni rechercher si le Kosovo remplit les conditions pour être considéré comme un Etat mais elle devrait seulement déterminer si la déclaration d’indépendance du 17 février 2008 est conforme au droit international.”
 

205. With the ultimate purpose of avoiding any legal analysis of the UDI, France has attempted to narrow the question raised by the General Assembly, which is not one exclusively related to an analysis of illegality. Non-conformity would mean illegality, as is the case here. It can also mean that such a proclamation has no international legal ground. Serbia has demonstrated why the UDI of 17 February 2008 is illegal. But the question put before the Court is not only limited to determining the legality or illegality of the UDI, but more broadly its conformity with international law. The Court, contrary to what France suggests, can examine if the UDI by the Provisional Institutions of Self-Government has its legal ground on the basis of a purported right to independence of a so-called “Kosovar people”, or whether the existence of the constitutive elements of the State allowed the authors of the UDI to proclaim their existence as an independent State. Of course, as already seen, both questions must be answered in the negative, which is precisely the analysis France tries to avoid. 

206. By way of example, when Guinea-Bissau and Cape Verde unilaterally declared independence from Portugal on 24 September 1973, this was done in conformity with international law, as noted by the General Assembly. After the issuance of that declaration of independence, the General Assembly, 

“[r]ecognizing the inalienable right of all peoples to self-determination and independence in accordance with the principles of the Charter of the United Nations and the Declaration on the Granting of Independence to Colonial Countries and Peoples”

(...)

“[w]elcome[d] the recent accession to independence of the people of Guinea-Bissau, thereby creating the sovereign State of the Republic of Guinea-Bissau”.

207. If a province or region of a sovereign State proclaims its independence, it is always possible to determine whether international law offers a ground for it or not. It is curious to see the same States arguing that international law is “neutral” regarding secession, and at the same invoking a purported right of “remedial secession” to justify the secession of Kosovo.

208. Moreover, this will not be the first time in which a unilateral declaration of independence will have been declared illegal. This occurred with respect to Katanga,
 Rhodesia, and the Turkish Republic of Northern Cyprus, among others. 

209. The Security Council in its resolution 216 (1965) “[d[ecide[d] to condemn the unilateral declaration of independence made by a racist minority in Southern Rhodesia”. In resolution 541 (1983), the Security Council “[d]eplore[d] the declaration of the Turkish Cypriot authorities of the purported secession of part of the Republic of Cyprus” and “[c]onsidere[d] the declaration […] as legally invalid”. 

210. Other Security Council resolutions even anticipated that any unilateral declarations of entities in contradiction with the territorial integrity of States affected by internal conflicts would not be recognised. Thus, resolution 787 (1992) states in its operative paragraph 3 that the Security Council 

“[s]trongly reaffirms its call on all parties and others concerned to respect strictly the territorial integrity of the Republic of Bosnia and Herzegovina, and affirms that any entities unilaterally declared or arrangements imposed in contravention thereof will not be accepted”. 

211. For its part, the General Assembly in resolution 31/6A “[r]eject[ed] the declaration of ‘independence’ of the Transkei and declare[d] it invalid”, in resolution 32/105N, “[d]enounce[d] the declaration of the so-called ‘independence’ of the Transkei and that of Bophuthatswana […] and declare[d] them totally invalid”, and in resolution 34/93G, “[d]enounce[d] the declaration of the so-called ‘independence’ of the Transkei, Bophuthatswana and Venda […] and declare[d] them totally invalid”. 

III
The argument that the UDI is not governed by international law since it cannot be attributed to a subject of international law neglects both contemporary practice and Security Council resolutions on Kosovo

212. Austria contends that unilateral declarations of independence are not addressed by international law because they cannot be attributed to a subject of international law.
 It will be demonstrated below,
 that international law does address injunctions to different non-state actors. In particular, international law addresses the need to respect the territorial integrity of States involved in secessionist or other domestic conflicts. Moreover, it is beyond any doubt that all relevant actors in Kosovo, and in particular the Provisional Institutions of Self-Government, being an international creation within the United Nations framework, are bound by the international legal regime established under Security Council resolution 1244 (1999). 

IV
The argument that international law does not prohibit persons or entities from seeking independence is completely irrelevant

213. According to the authors of the UDI, international law “does not contain any rule prohibiting persons or entities from seeking independence, nor from issuing a declaration of independence.”
 These are two different questions. First, not only does international law not prohibit persons or entities from seeking independence from a sovereign State, but – if they pursue their political goals in a way that conforms to the legal requirements – it can be said that international law even provides protective rules related to the respect of relevant civil and political rights that would be at issue. A second, and completely different matter is the issuance of a unilateral declaration of independence purporting to create a new State.

214. The Court is not requested to answer the question whether Kosovo Albanians can seek to obtain an independent State and openly declare their intention to do so. As mentioned above, the UDI was not a mere declaration of intention, it was an act adopted with the purpose of creating a new independent State on the territory that falls under the sovereignty of a pre-existing State and which also falls under the international administration of the United Nations. Immediately, the authors of it, the Provisional Institutions of Self-Government of Kosovo, began to act as though they were the institutions not of the international administration of the territory, but as though they were the institutions of a new sovereign State. It is against this background that the UDI of 17 February 2008 can and must be analysed.

V
The argument that the creation of States is a matter of fact ignores more than half a century of evolution of international law

215. Some States supporting Kosovo’s secession argue that the creation of States is a matter of fact and consequently, that the UDI is not governed by international law or at least not prohibited by it. France thus argues that since the creation of States is a matter of fact, whether the UDI is legal or illegal is completely irrelevant.
 This is a blatant rejection of the principle ex injuria jus non oritur and a seriously wrong and disturbing message to give to other potential situations where illegal attempts are or may be made purporting to create new States. France’s message is tantamount to saying that no matter whether a State was created in violation of international law, the important point or rather the only point of concern, is whether this entity succeeds in effectively establishing itself. This is in blatant contradiction with the practice of the United Nations (although it is true that France was the only member of the Security Council that abstained from voting when this organ condemned the proclamation of the racist “State” of Rhodesia, all the other members having voted in favour of the resolution).
 

216. Serbia agrees that the creation of States is in part a matter of fact. There can be no State if the material elements are not present. The law cannot create a State, even if a people or an entity is entitled to create a new State on the basis of international law. The example of Namibia is illustrative. In spite of the efforts deployed by the UN for decades, the independent State of Namibia could only come into being when the factual situation allowed this to happen. This does not mean, despite what some claim, that the creation of States is a pure matter of fact. There can be no State without the existence of some factual elements, but an entity created in breach of international law, even if it has all the factual attributes of a State, is not a State. Examples are well known and have been abundantly mentioned. The creation of States in the contemporary world is both a matter of fact and law. The Written Statement of Serbia has already analysed this and the Court is respectfully invited to refer to it.
 

D.
The Acknowledgement by States Promoting the Secession of Kosovo That International Law Does Indeed Deal With Secession

217. States that have invoked the “neutrality” of international law, or the creation of States as a pure matter of fact not governed by international law, are at pains to remain coherent with this proposition. Many have ended up by recognising that international law does deal with the question at issue. As mentioned below, this is the case of Switzerland, Germany, Estonia and Finland. Other States, such as Ireland and France, together with Germany and Finland, provide examples of situations of secession that would be considered illegal from the international law viewpoint.

218. Switzerland, whose open policy of promoting Kosovo’s secession was inter alia explained by the presence of a large Kosovo Albanian community on its territory,
 acknowledges that

“[c]e serait toutefois aller trop loin que de prétendre que le droit international reste entièrement muet sur les déclarations d'indépendance, et que ces dernières tombent par conséquent dans un vide juridique total.”

219. Germany also acknowledges that “[i]n international practice, declarations of independence have only been held to violate international law if conjoined with some other violation.”
 The “other violation” would be joined to that of the domestic law of the State concerned.

220. Equally, Estonia considered that 

“there are certain preconditions recognised by international law that should be fulfilled to be entitled to make a declaration of independence which, in consequence, accomplishes a secession. Therefore, the declaration of independence could in international practice be considered unlawful where certain principles of international law have been disregarded.”

221. After having invoked “the absence in international law of specified criteria on how statehood may be conferred to an entity”,
 Finland states that 

“[t]his does not, however, mean that international law would have nothing to say about such statements of declarations. They must be examined on a case by case basis and by reference to the general law concerning statehood.”
 

222. Significantly, if one takes the “exceptions” mentioned by some States invoking international law’s “neutrality”, i.e. situations in which the creation of States would be contrary to international law, the result of an accumulation of all these “exceptions” is impressive:

(i) If a unilateral declaration of independence or a secessionist attempt involves the use of force (position held by Germany,
 France,
 and Ireland
).

(ii) If a unilateral declaration of independence violates an international agreement (Germany
).

(iii) If a secessionist attempt is carried out with external aid (Germany
).

(iv) If a unilateral declaration of independence is coupled with racial discrimination (Germany
).

(v) If a secessionist attempt violates peremptory norms of international law (Ireland
).

(vi) If a secessionist attempt is in violation of self-determination (Ireland
).

223. As demonstrated in Serbia’s Written Statement, and further analysed in the present Written Comments, the UDI by the Provisional Institutions of Self-Government violates the territorial integrity of Serbia, the international regime set out by Security Council resolution 1244 (1999) and the mechanism designed to determine the future status of the territory, and finds no justification in the principle of self-determination or in any other rule of international law.

E.
Conclusions

224. On the basis of the arguments set out above, it can be concluded that:

(i) Under contemporary international law, the creation of States is not only a matter of fact, but also a question of law, i.e. the presence of all the constitutive elements of the State must be coupled with the conformity of that creation with international law.

(ii) International law does not remain neutral with regard to the case of Kosovo, which is probably the secessionist attempt most regulated by international law. Not only are the fundamental principles of international law that normally apply to the creation of States at stake, but a Security Council resolution adopted under Chapter VII of the UN Charter, establishing an entire regime for the territory and a mechanism for the determination of its future status, is also applicable.

(iii) The UDI of 17 February 2008 is an act adopted by an organ created by the United Nations, its purpose is the creation of a sovereign State, putting an end to Serbia’s sovereignty and the United Nations administration of the territory and the assumption of certain obligations at the international level. As such, it is subject to legal analysis as regards its conformity with international law.

(iv) The authors of the UDI have acknowledged that the purpose of its adoption was to assert that since that adoption there exists a new sovereign State.

(v) States denying any legal effect to the UDI during these proceedings have nevertheless attributed a legal nature to the UDI, endorsing the purposes of its authors, at the time they recognised the so-called “Republic of Kosovo”.

(vi) The question at issue is not whether there exists a specific rule prohibiting the issuance of unilateral declarations of independence, but whether the UDI in the present case is or is not in conformity with relevant international law rules, found in general international law, the United Nations Charter, as well as Security Council resolution 1244 (1999).

(vii) It is not necessary to determine whether the authors of the UDI are subjects of international law, but whether they are bound by resolution 1244 (1999) and general international law applicable to the purpose of the UDI to secede territory from a pre-existing State.

(viii) International law does not remain indifferent towards domestic law where there is an attempt to create a new State through the separation of parts of a pre-existing State. Conformity or not with domestic law also plays a role at the international level.

(ix) The question at issue is not whether individuals or entities can seek independence, but how this independence can be achieved in a particular case. In the case of Kosovo, the UDI did not respect either the political process set out in Security Council resolution 1244 (1999), nor was consent obtained from the parent State, Serbia.

(x) The attempts made by States supporting Kosovo’s secession and by the authors of the UDI, that aim at avoiding any legal analysis of the UDI, are groundless and must be rejected. Consequently, the Court can and must examine the conformity of the UDI by the Provisional Institutions of Self-Government of Kosovo with international law and can and must answer that this UDI is not in conformity with international law.

Chapter 7

THE UDI IS IN CONTRADICTION WITH THE PRINCIPLE OF RESPECT FOR THE TERRITORIAL INTEGRITY OF STATES

A.
Introduction

225. The principle of respect for the territorial integrity of States has been and remains a critical component of contemporary international law. Its significance has not been diminished with the growth of international law, rather enhanced as States seek to construct a globalised world in keeping with national traditions and interests. In these Written Comments, Serbia concludes that the principle of territorial integrity, which has been accepted by all as a valid principle, continues to apply and that the reaffirmation of its sovereignty and territorial integrity over Kosovo in Security Council resolution 1244 (1999) has not been changed or amended or contradicted in law. It further concludes that the principle of territorial integrity, as a key principle in international law, applies to internal situations and applies not only to all States but also to non-State entities. International practice, and Security Council resolutions in particular, demonstrate that this principle applies not only generally, but also with regard to the conflicts in the former Yugoslavia and specifically with regard to the Kosovo problem.
226. Nothing contained in any of the written statements produced by States in this case marks any doubt or hesitation concerning the relevance of territorial integrity. On the contrary, many of the statements have emphasized the key nature of the principle of territorial integrity, where doubts have been expressed these have focused on particular issues and not on the importance of the principle itself. This section will reply to those arguments that have been made that suggest that the principle of respect for the territorial integrity of States has no application in the current advisory proceedings. It will be shown that such arguments do not stand up to analysis and that the essential point made by the Republic of Serbia that the UDI contradicted a key norm of international law is correct in law.
B.
The Views Expressed in the Written Statement of the Republic of Serbia

227. In its Written Statement, the Republic of Serbia submitted that: 
(i) The principle of territorial integrity of States is one of the key elements of international law;
(ii) It guarantees the spatial definition of States in a way that is binding on all members of the international community;
(iii) The principle is reflected in extensive international and regional practice;
(iv) All States are bound to respect the territorial integrity of other States;
(v) The obligation to respect territorial integrity extends beyond States and binds non-State actors in situations of non-consensual attempts at breaching the territorial integrity of independent States;
(vi) The fact that non-State actors may be bound by the principle of territorial integrity is illustrated by reference to a number of Security Council resolutions;
(vii) In addition, the range of Security Council resolutions dealing generally with the former Yugoslavia and specifically with the Kosovo problem demonstrates clearly the intention that the Kosovo Albanian leadership and community be bound by the principle of the territorial integrity of Serbia.

228. The following points in particular were made. First, territory is the essential framework for the exercise of State sovereignty and constitutes the spatial context for the very existence of the State and thus plays a determinative role at the very heart of international law.
 Second, the foundational norm of respect for the territorial integrity of States is crucial with regard to the evolution of the principles associated with the maintenance of international peace and security, thus linking the very essence of international law as a State-focused system with the notion of binding international regulation of the most serious issues as mandated by the Security Council of the United Nations.
 
229. These points have been reaffirmed by international jurisprudence on many occasions. In the Island of Palmas case, for example, it was emphasized that:
“The development of the national organisation of States during the last few centuries, and as a corollary, the development of international law, have established this principle of the exclusive competence of the State in regard to its own territory in such a way as to make it the point of departure in settling most questions that concern international relations”,

while the Court declared in the Asylum case that, “derogation from territorial sovereignty cannot be recognized unless its legal basis is established in each particular case.”

230. This obligation of a high order to respect the territorial integrity of other States constitutes a paramount norm and it is one that goes beyond merely refraining from, for example, intervening by force in the territory of another State. It positively requires the international community to uphold as a key value judgment the integrity of the territorial framework of independent States. There is, therefore, a strong presumption against dismemberment of sovereign States and a powerful emphasis upon the stability of agreed frontiers.
 This has an obvious application to non-consensual secession attempts from recognized independent and sovereign States, a fortiori where the international community has on many occasions reaffirmed the territorial integrity of the State in question.

231. Thirdly, the Written Statement of the Republic of Serbia laid out in some detail the reaffirmation of the principle of territorial integrity by the United Nations as a general norm.
 It was noted in particular that point 6 of the Declaration on the Granting of Independence to Colonial Countries and Peoples emphasized that:

“Any attempt aimed at the partial or total disruption of the national unity and the territorial integrity of a country is incompatible with the purposes and principles of the Charter of the United Nations”,

while article 46 of the United Nations Declaration on the Rights of Indigenous Peoples 2007 provides that:

“Nothing in this Declaration may be interpreted as implying for any State, people, group or person any right to engage in any activity or to perform any act contrary to the Charter of the United Nations or construed as authorizing or encouraging any action which would dismember or impair, totally or in part, the territorial integrity or political unity of sovereign and independent States.” (emphasis added)

232. This principle, it is submitted, is an authoritative formulation of the accepted principle in international law to the effect that international law prohibits non-consensual secession from sovereign and independent States. And further, it is maintained, such principle is not one that pertains exclusively to States, but constitutes an obligation upon non-State actors as well. 

233. Fourthly, the Republic of Serbia has demonstrated that the principle of territorial integrity has been upheld continuously and consistently by regional treaties.

234. Fifthly, the Republic of Serbia emphasised the consistent and repeated reaffirmation of its territorial integrity by relevant international bodies.
 This is an important point. Not only is there a general international law principle prohibiting non-consensual secession from independent States, there is also binding international confirmation of the territorial integrity of Serbia in particular. Further, this is phrased in such a way as to preclude any possible legitimation of secession from Serbia. For example, Security Council resolution 1031 (1995) reaffirmed “its commitment to a negotiated political settlement of the conflicts in the former Yugoslavia, preserving the territorial integrity of all States there within their internationally recognized borders.”
 

235. Sixthly, the Republic of Serbia has noted that this consistent practice of the UN Security Council, acting under Chapter VII of the Charter and thus binding on all member States of the United Nations, with regard to the territorial integrity of Serbia has been repeated in resolutions dealing specifically with the Kosovo problem. While Security Council resolutions 1160 (1998), 1199 (1998) and 1203 (1998), for instance, reaffirmed the commitment of all member States to the “sovereignty and territorial integrity of the Federal Republic of Yugoslavia”,
 resolution 1203 (1998) specifically demanded that “the Kosovo Albanian leadership and all other elements of the Kosovo Albanian community comply fully and swiftly with resolutions 1160 (1998) and 1199 (1998)”. This established clearly, therefore, that the territorial integrity obligation fell upon the Kosovo Albanian community. 

236. This process culminated in Security Council resolution 1244 (1999), as described fully in Serbia’s Written Statement
 and below,
 which reaffirmed the sovereignty and territorial title of the FRY with regard to Kosovo. At no point in these resolutions was the territorial integrity of the FRY, now the Republic of Serbia, made conditional upon any event or circumstance and at no point was such affirmation made contingent upon any non-consensual arrangement.

237. Further, at no point has the Security Council overturned, reversed, challenged or modified its constant reaffirmations of the territorial integrity of Serbia, whether made generally or with regard specifically to Kosovo. 

C.
Support for Serbia’s Position on Territorial Integrity
238. Serbia’s position on territorial integrity has been supported by a wide range of States in their written statements in this request for an advisory opinion from the Court. The following constitutes a representative sample.

239. The Argentine Republic noted that: 

“[r]espect for the territorial integrity of States is a well established principle of international law, without which the very existence of international law, as a corpus of rules governing primarily the relationship between sovereign entities, could not be envisaged (...) As a corollary of the sovereign equality of States, the principle of the respect of territorial integrity is a fundamental principle of international law.”
 

240. Argentina further emphasised that, 

“[i]t is a legitimate common aspiration to see this fundamental principle universally respected, as one of the main foundations of the entire international legal system and as a concrete manifestation of the sovereign equality of States.”

241. Spain noted that, 

“there can be no doubt that respect for the sovereignty and territorial integrity of States is inscribed in the essential, non-derogable core of the basic principles of international law as set out in the United Nations Charter and in Resolution 2625 (XXV)”

and concluded that: 

“sovereignty and its inherent rights, those of territorial integrity, political independence and formal equality, accurately represent the legal status of States within the contemporary international order. This legal status is long-lasting and substantial, and may not be renounced in international relations. Accordingly, it must be fully taken into account in the present consultative procedure.”
 

242. Slovakia declared that:

“[f]ew principles in present-day international law are so firmly established as that of the territorial integrity of States. Though it is an ancient principle, linked to the notion of the State itself, it has been solemnly and particularly forcefully reaffirmed in the last more than sixty years. The principle of territorial integrity of States is widely proclaimed and accepted in practice and forms a part of the corpus of international law.”
 

243. Romania concluded that, 

“[t]he principles of territorial integrity and of the inviolability of frontiers have an absolute character. This means that no changes to a State’s territory or to its frontiers can occur except in those cases when the State concerned consents to that end.”
 

244. The Islamic Republic of Iran wrote that the principle of territorial integrity was the “cornerstone of the United Nations Charter” and that it constituted a peremptory norm (jus cogens) in international law, noting that “[t]he highly respected nature and status of this principle in international law indicates that no derogation from this principle is acceptable.”

245. Cyprus declared that “the quality of the generality of the rules of international law and the prominence of the rule of territorial sovereignty are at the heart of the question which the Court has been asked to address”, while “[t]he starting point for the Court is the fundamental principle of Serbia’s sovereignty and territorial integrity.”
 In addition, it was noted that, “[t]he stability of title to territory has always been a feature of international law and it has been bolstered as modern international law has developed.”
 

246. Azerbaijan emphasized that 

“[t]erritorial integrity and State sovereignty are inextricably linked concepts in international law. They are foundational principles. Unlike many other norms of international law, they can only be amended as a result of a conceptual shift in the classical and contemporary understanding of international law.”
 

D.
Uncontested Issues

247. Before proceeding to discuss the points made in opposition to the thesis maintained by the Republic of Serbia, it is important to note what is unchallenged and thus not in issue in the current matter.

248. First, no State has denied the existence of the principle of territorial integrity. The United Kingdom, for example, declared that the principle of territorial integrity of States was a principle in international law and indeed protected under international law, while also admitting that, “international law favours the territorial integrity of States in the interests of stability and the peaceful settlement of disputes, including disputes arising within a State.”
 Other States have made comments about the particular application of territorial integrity with regard to Kosovo, but none has sought to argue that the principle is not a key norm of international law.

249. Secondly, no State has argued that the FRY did not have sovereignty over Kosovo in 1999. No attempt has been made to question or challenge the territorial title of Serbia over Kosovo prior to the unilateral declaration of independence, nor has it been suggested that Serbia’s title was ambiguous or conditional or contingent. Serbia’s full sovereignty over Kosovo has only been questioned since February 2008. 

250. Thirdly, no State has argued that Security Council resolution 1244 (1999) transferred sovereignty from Serbia to any other possible candidate. There has been no claim that this resolution removed Serbia’s title to Kosovo. What the resolution did in fact was to establish a framework for the exercise of international administration upon the foundation of the reaffirmation of Yugoslavia’s sovereignty and territorial integrity and therefore its continuing territorial title over Kosovo. 

251. Fourthly, no State has denied that Security Council resolution 1244 (1999) indeed reaffirmed the sovereignty and territorial integrity of the FRY (now Serbia). While the argument has been made that such affirmation was only within the context of a political process (“the interim status”) and not for the purposes of any final settlement (an argument that is dealt with below), none of the written statements placed before the Court have argued that such reaffirmation did not take place nor that it was totally without effect.

E.
Arguments Made Contrary to Serbia’s Thesis on Territorial Integrity

252. Several arguments have been made that challenge Serbia’s approach to the meaning and relevance of the principle of territorial integrity in this case. Such claims are essentially that the principle of territorial integrity does not apply internally; that the reaffirmation of territorial integrity in Security Council resolution 1244 (1999) relates only to the process of reaching a settlement and not to the final settlement itself; and that in any event the formulation of territorial integrity in this resolution referred not to Serbia but to the composition of the FRY.
I
The non-application of the principle of territorial integrity 

to internal situations
253. The United Kingdom put the issue as follows, 
“The protection of the territorial integrity of States is a protection in ‘international relations’. It is not a guarantee of the permanence of a State as it exists at any given time. Nor does it apply to secessionist movements within the territory of a State.”

254. Each of these sentences requires comment. First, the view that territorial integrity is a matter for ‘international relations’ is essentially correct (leaving aside the obvious fact that domestic law of course also governs attempts to secede
). However, that begs the question as to what is covered within the rubric of “international relations“ and United Nations practice is very clear in recent decades that such issues as civil wars,
 violations of international humanitarian law,
 terrorism,
 and internal military seizure of power
 may well fall within the purview of international threats to peace and security and thus, of necessity, within the category of “international relations” and no longer form part of “domestic jurisdiction” within the meaning of Article 2, paragraph 7,  of the United Nations Charter either. Secondly, the doctrine of territorial integrity is not of itself a “guarantee of the permanence of a State as it exists at any given time” since consensual change is always possible. However, it does constitute a guarantee of the international permanence of the territorial delineation of a State until it consents to change. If that were not so, the whole purpose of the fundamental concepts of State sovereignty and territorial integrity in international law would essentially dissipate. The fact that the United Kingdom has commented that this principle “has not been extended to the point of providing a guarantee of the integrity of a State’s territory against internal developments which may lead over time to the dissolution or reconfiguration of the State”
 is correct insofar as consensual re-arrangements may always take place, but it is not correct beyond this point.
255. Thirdly, the view that the principle of territorial integrity does not apply to secessionist movements within the territory of a State is not correct in contemporary international law. The answer to this point, made also by some other States,
 needs to be taken in stages since it is linked to the argument that international law does not essentially deal with non-State actors.

(1) International law does in principle directly address non-State entities

256. As the Authors of the UDI have written, “the question put to the Court is focused on the international legality of a non-State entity declaring independence”.
 They then argue that insofar as independence is concerned, “treaties generally do not seek to regulate non-State entities in such fashion”.
 Further, it is noted that rules concerning territorial integrity are imposed upon States and not upon non-State actors.

257. The implicit suggestion that international law does not address non-State entities is incorrect and needs to be restated briefly by way of introduction. This may be accomplished by reference to two sets of Security Council resolutions. First, those resolutions that deal with terrorism clearly and overtly address non-State entities and in a way that demonstrates that they are subject to the rules of international law.
 Security Council resolution 1822 (2008), for example, reaffirms that: 

“that terrorism in all its forms and manifestations constitutes one of the most serious threats to peace and security and that any acts of terrorism are criminal and unjustifiable regardless of their motivations, whenever and by whomsoever committed, and reiterating its unequivocal condemnation of Al-Qaida, Usama bin Laden, the Taliban, and other individuals, groups, undertakings, and entities associated with them”,


and urges that:

“all Member States, international bodies, and regional organizations to allocate sufficient resources to meet the ongoing and direct threat posed by Al-Qaida, Usama bin Laden and the Taliban, and other individuals, groups, undertakings, and entities associated with them, including by participating actively in identifying which individuals, groups, undertakings and entities should be subject to the measures referred to in paragraph 1 of this resolution”.

258. There then follow a range of actions to be taken, none of which make sense except in the context of the direct application of international law to the groups in question. It is true, as the authors of the UDI have pointed out, that these resolutions impose obligations upon member States with regard to the treatment of such groups, but to infer that this means that international law does not address such groups directly is to confuse applicability of the law with its implementation.

259. A second series of resolutions to the same effect concern non-proliferation of nuclear, chemical and biological weapons and their means of delivery. Security Council resolution 1540 (2004) provides inter alia the following:
“1. Decides that all States shall refrain from providing any form of support to non-State actors that attempt to develop, acquire, manufacture, possess, transport, transfer or use nuclear, chemical or biological weapons and their means of delivery;

2. Decides also that all States, in accordance with their national procedures, shall adopt and enforce appropriate effective laws which prohibit any non-State actor to manufacture, acquire, possess, develop, transport, transfer or use nuclear, chemical or biological weapons and their means of delivery, in particular for terrorist purposes, as well as attempts to engage in any of the foregoing activities, participate in them as an accomplice, assist or finance them”.

260. This resolution, and the others that followed it,
 are only comprehensible on the basis that the activities engaged in are contrary to international law and that the non-State entities are directly addressed by international law. The fact that the weight of implementation lies upon member States of the United Nations and the relevant Security Council Committee established under resolution 1540 (2004) is simply the pertinent implementation methodology and cannot detract from the fact that non-State entities are directly addressed by both the rules and the enforcement mechanisms of international law.

261. This subsection may be concluded with a reference to Security Council resolutions, for example, resolution 1845 (2008), which, invoking Chapter VII of the Charter, impose an obligation upon “entities” to cooperate with the International Criminal Tribunal for the former Yugoslavia.

(2) Relevant international legal practice shows that the rule against non-consensual secession binds non-State entities

262. In a number of situations, the Security Council has adopted binding resolutions which are only comprehensible in terms of recognising a rule prohibiting non-State entities from asserting secessionist claims. Cumulatively, they demonstrate that international law now accepts that non-consensual secessions from recognised, sovereign and independent States are unlawful.
Conflicts in the former Yugoslavia generally
263. The international community took the position early in the conflicts over the former Yugoslavia that the independence of the former republics, achieved as a result of the dissolution of the SFRY,
 had to be resolved in the framework of the uti possidetis borders of the new States. In particular, the Serb populations in Bosnia and Herzegovina and in Croatia, while entitled to minority rights, were not entitled to the exercise of self-determination in the sense of secession from those two new States.
 Opinion No. 3 of the Arbitration Commission emphasised that, “[e]xcept where otherwise agreed, the former boundaries become frontiers protected by international law.”
 
264. The Security Council also very clearly opposed any attempt at secession from the new States emerging out of the dissolution of the former Yugoslavia. In a long series of resolutions, the Council repeated the explicit and unambiguous affirmation of the territorial integrity of all the successor States, including the FRY (now the Republic of Serbia), and called in particular in resolution 1031 (1995) for a “negotiated political settlement of the conflicts in the former Yugoslavia, preserving the territorial integrity of all States there within their internationally recognized borders”.
 Security Council resolution 1845 (2008), for example, specifically reaffirmed the Council’s “commitment to the political settlement of the conflicts in the former Yugoslavia, preserving the sovereignty and territorial integrity of all States there within their internationally recognized borders” and reaffirmed, in its operative clauses, 

“once again its support for the Peace Agreement, as well as for the Dayton Paris Agreement on implementing the Federation of Bosnia and Herzegovina of 10 November 1995 (S/1995/1021, annex) and call[ed] upon the parties to comply strictly with their obligations under those Agreements”.

265. The nature of these resolutions and their content, taken in the well-known context of claims for secession from some of the new States, can only be interpreted as imposing an obligation, not only on neighbouring States to respect the territorial integrity of all the successor States, but also upon the relevant non-State entities not to violate the territorial integrity of all the successor States. In the circumstances and bearing in mind that the threats to territorial integrity were coming essentially from particular groups within States, the international community, operating through the Badinter Commission and the Security Council, underlined that secession from these States would violate international law. It is also to be noted that the phrase used in these resolutions, “political settlement of the conflicts in the former Yugoslavia”, clearly includes the Kosovo situation.
266. This approach was also manifest in the Security Council’s treatment of the Eastern Slavonia issue. In resolution 1023 (1995), for example, the Council reaffirmed 

“its commitment to the search for an overall negotiated settlement of the conflicts in the former Yugoslavia, ensuring the sovereignty and territorial integrity of all the States there within their internationally recognized borders, and stressing the importance it attaches to the mutual recognition thereof” 

and further reaffirmed 

“its commitment to the independence, sovereignty and territorial integrity of the Republic of Croatia and emphasizing in this regard that the territories of Eastern Slavonia, Baranja and Western Sirmium, known as Sector East, are integral parts of the Republic of Croatia”.

267. In resolution 1120 (1997), the Security Council referred to these principles and specifically called upon the

 “Government of the Republic of Croatia and the local Serb community to cooperate fully with UNTAES and other international bodies and to fulfil all obligations and commitments specified in the Basic Agreement and all relevant Security Council resolutions, as well as in the letter of the Government of the Republic of Croatia of 13 January 1997”. 

268. Again, the reaffirmation of territorial integrity took place in circumstances where the essential challenge to it was by local entities, so that the Council effectively underlined the prohibition of secession. 

Southern Sudan

269. The Security Council has reaffirmed on a number of occasions “its strong commitment to the sovereignty, unity, independence and territorial integrity of Sudan” faced with a range of secessionist claims.
 These resolutions have included reference to the conflicts in southern Sudan and in Darfur, often in the same instrument, thus reinforcing the same prohibition on secession. 

270. In resolution 1841 (2008), for example, the Security Council in reaffirming the territorial integrity of Sudan, stressed its firm commitment to the cause of peace throughout Sudan; full implementation of the Comprehensive Peace Agreement of 9 January 2005 (CPA), by which the government of Sudan reached an agreement with the Sudan People’ Liberation Movement and the Sudan People’s Liberation Army concerning the secessionist struggles in southern Sudan; full implementation of the framework agreed between the parties for a resolution of the conflict in Darfur (the Darfur Peace Agreement), and an end to the violence and atrocities in Darfur. In resolution 1870 (2009), adopted on 30 April 2009, in operative paragraph 4, the Council stressed 

“the importance of full, and expeditious implementation of all elements of the CPA, implementation of the Abyei Roadmap, agreements on Darfur, and the October 2006 Eastern Sudan Peace Agreement, and call[ed] upon all parties to respect and abide by their commitments to these agreements without delay”.

271. Accordingly, with regard to Sudan, the Security Council has adopted a strong stance in favour of the territorial integrity and national unity of the State and supporting peace agreements between the government and rebel and secessionist movements, even to the extent of sending troops. The relevant resolutions cannot be read without understanding that the Council was positively opposing secessionist attempts, thus reinforcing the view that international practice has prohibited such attempts.

272. This practice of reaffirming the territorial integrity of States faced with internal and secessionist conflicts
 constitutes undeniable evidence that the international community does not adopt a position of neutrality with regard to non-consensual secessionist claims concerning independent States. On the contrary, it adopts a position of positive disapproval and the range of practice further demonstrates that the principle of territorial integrity binds not only States but also non-State entities.

273. The Written Statement of Spain puts it as follows:

“Vis-à-vis these situations [armed conflicts of a non-international character], the Security Council has adamantly defended, as an indisputable precondition, the sovereignty, territorial integrity, political independence and unity of States immersed in these conflicts, and also of neighbouring States when it has been necessary.”

274. This general approach, whereby the international community does not stand neutral with regard to secessionist attempts, but faced with them has repeatedly endorsed the territorial integrity of the State concerned and thus strenuously opposed such attempts,
 has been specifically applied by the Security Council in relation to Serbia and the Kosovo problem. In other words, it is not necessary to rely solely upon general practice. Particular relevant practice exists.

(3) The territorial integrity of Serbia has been internationally affirmed in the specific context of the Kosovo problem

275. Faced with the increasing problems arising out of the Kosovo situation, the Security Council has repeatedly reaffirmed the territorial integrity of the FRY /Serbia. To put this another way, in the very precise context of secessionist pressures from the Kosovo Albanian population, the Security Council underlined the principle of the territorial integrity of Serbia. Such a reaffirmation was clearly not directed only against other States, none of whom were actually challenging the territorial integrity of the country at the relevant stage, but also with regard to those internal forces seeking the secession of Kosovo from Serbia.

276. Resolution 1160 (1998), for example, which dealt specifically with the use of force by the Serbian police forces and acts of terrorism by the Kosovo Liberation Army, affirmed the commitment of all member States to the sovereignty and territorial integrity of the FRY and declared in operative paragraph 5 that the Security Council agrees that “the principles for a solution of the Kosovo problem should be based on the territorial integrity of the Federal Republic of Yugoslavia and ... that such a solution must also take into account the rights of the Kosovar Albanians and all who live in Kosovo .... which would include a substantially greater degree of autonomy and meaningful self-administration”.

277. Resolution 1203 (1998) reaffirmed the territorial integrity of the FRY and demanded that, “the Kosovo Albanian leadership and all other elements of the Kosovo Albanian community comply fully and swiftly with resolutions 1160 (1998) and 1199 (1998)”. 

278. Resolution 1244 (1999) reaffirmed the sovereignty and territorial integrity of the FRY and established an international presence to administer the territory. This resolution also recalled and thus reaffirmed resolutions 1160 (1998), 1199 (1998), 1203 (1998) and 1239 (1999). In so doing, the Council was clearly doubly underlining the twin principles of the territorial integrity of the FRY and autonomy for Kosovo. 

279. Serbia has analysed Security Council resolution 1244 (1999) in its Written Statement
 and in these Written Comments.
 Suffice it for present purposes to make the following points. First, the territorial integrity and sovereignty of the FRY was clearly reaffirmed.
 Secondly, at no point during the Security Council debate on 10 June 1999 concerning the adoption of resolution 1244 (1999) was the sovereignty and territorial integrity of the FRY challenged or questioned. No State queried or denied the views expressed by, for example, the Russian Federation, China and Argentina, that the resolution would reaffirm the commitment to the sovereignty and territorial integrity of the FRY.

280. Thus, a whole series of binding Security Council resolutions established and repeated that any solution for the Kosovo problem would be contingent upon respect for the sovereignty and territorial integrity of the FRY. There is no condition to be found attached to this, nor any opposition to it manifested, nor any hint of an amendment to this or questioning of it. The conclusion must be, therefore, that the United Nations as a whole and member States and interested parties (necessarily including the Kosovo Albanians) were and remain bound by these resolutions.

281. This approach was indeed subsequently confirmed in the UNMIK-FRY Common Document signed on 5 November 2001.
 This instrument specifically reaffirmed resolution 1244 (1999) and Point 4 provided for:

“the protection of the rights and interests of Kosovo Serbs and other communities in Kosovo, based on the principles stated in UNSCR 1244, including the sovereignty and the territorial integrity of the Federal Republic of Yugoslavia”.

282. This instrument was further welcomed by the Security Council in a Presidential Statement and indeed by the United States of America.
 Security Council resolution 1345 (2001) also reaffirmed in operative paragraph 2 the commitment of the Council to the sovereignty and territorial integrity of the FRY and tellingly referred in operative paragraph 10 to “Kosovo, Federal Republic of Yugoslavia”.

283. Indeed, as the Written Statement of Cyprus, for example, makes clear, until the UDI the fact that Kosovo was part of Serbia “was uncontested by other States”.

284. Powerful evidence would indeed be needed for the territorial integrity of a State to be queried in international law, never mind compromised. No such evidence is available with regard to Serbia in respect of Kosovo. On the contrary, the heavy weight of evidence, both general and particular, is all in support of respect for the territorial integrity of Serbia.

II
The argument that the reference to territorial integrity in Security Council resolution 1244 (1999) is “temporary”

285. The argument has been made that the principle of territorial integrity has somehow been modified in Security Council resolution 1244 (1999) and reinterpreted as a temporary or partial norm. 

286. The written contribution of the authors has in a number of places sought to minimise references to territorial integrity in resolution 1244 (1999). They have attempted to do this by isolating each reference to territorial integrity and reinterpreting it exceptionally narrowly in the context. For example, it is argued that the explicit reference to the territorial integrity of the FRY in the preamble of resolution 1244 (1999), was of little effect since the preamble was a “non-binding clause”.
 Further, it is argued that the references to sovereignty and territorial integrity in annexes 1 and 2 “were solely in the context of an interim political settlement”.
 These issues will be analysed in detail later in these Written Comments.
 

287. Suffice it to say in this section that the claim that the political process and interim political framework must be governed by the principle of territorial integrity while the end product of this process may simply jettison this principle without the consent of the State concerned is simply not logical. It is also curious in law. 

288. Further, the implications of such an approach are deeply disturbing at a more general level. It suggests that the principle of territorial integrity may be re-interpreted by way of a Security Council resolution in a phrase that is at best controversial or indeed by unilateral non-State action. The respect for State sovereignty, of which territorial integrity is a key component, is a rule of jus cogens. Accordingly, it may be altered to the detriment of the State concerned only by a similar rule, that is in such circumstances by the clear and explicit consent of the State. Anything less than this has alarming implications for States generally. The argument of the authors of the UDI that, “the preambular reference in resolution 1244 (1999) marked a clear shift in the position of the Security Council, one that now contemplated the possibility that a final status for Kosovo would not entail maintenance of FRY territorial borders”
 is clearly wrong in its understanding of the text of the preamble. It must also be clearly wrong in law in its suggestion that a statement in a preamble of a Security Council resolution has the capacity to render the foundational principle of the territorial integrity of a State inapplicable in a given situation.

289. There is no practice to suggest that the principle of territorial integrity may be emasculated by way of a Security Council resolution in the absence of the consent of the State concerned.
 There is most certainly no practice that suggests that the principle of territorial integrity, explicitly acknowledged for a relevant political process, may be violated by the actions of secessionist entities, who unilaterally claim to put an end to that Security Council mandated process, act contrary to the application of the principle of territorial integrity and declare independence in opposition to the stated position of the State concerned and a significant number of other States.

290. It was accepted by all relevant parties that the political process phase would be governed by the principle of territorial integrity and that the principle of territorial integrity (as a preambular reference) at the least informed the interpretation of the pertinent resolution. No State and no other entity denied the applicability of the principle of the territorial integrity of the FRY. To accept a major re-interpretation of one of the key principles of international law whether by a controversial reading of a Security Council resolution or by unilateral action by a non-State entity would be contrary to the whole tenor of the international community and gravely disturbing to the stability of international relations.

III
The argument that the principle of territorial integrity reaffirmed in resolution 1244 (1999) applied to the FRY and not to Serbia

291. The authors of the UDI have claimed that since Security Council resolution 1244 (1999) 

“was focused upon the status of the FRY as a whole and Kosovo’s position as a federal unit within the FRY [and] [g]iven that the FRY radically changed in nature, it cannot be assumed that commitments existing in 1999 stayed the same...” 

and further that, 

“[t]here is simply no basis for assuming that any position taken in 1999 with respect to the FRY remained the same in 2008 with respect to Serbia, given the fundamentally changed circumstances that arose from the FRY’s fragmentation...”

292. There are two essential legal arguments put forward here. First, that Serbia today cannot be regarded as the continuation or continuator of the FRY as that existed in 1999, and, secondly, that ”fundamentally changed circumstances” have altered the commitments made in 1999 in resolution 1244 (1999).

293. Both arguments are extraordinarily weak. To accept that the reaffirmation of the territorial integrity of the FRY made in Security Council resolutions, including resolution 1244 (1999), does not apply today to Serbia is to challenge that Serbia is the legitimate continuation of the FRY. No State has made that claim. Moreover, if one were to follow this line of reasoning it would also mean vice versa that the obligations of the FRY contained in Security Council resolution 1244 (1999), such as those in paragraph 2, should no longer be interpreted as applying to Serbia either.

294. The FRY, proclaimed on 27 April 1992, was renamed the State Union of Serbia and Montenegro on 4 February 2003. Neither during the FRY nor during the State Union was Kosovo “a federal unit”, as the authors of the UDI erroneously contend.
 

295. Article 60 of the Constitutional Charter of Serbia and Montenegro specifically stated that in the case of the separation of Montenegro from the State Union, “the international instruments pertaining to the Federal Republic of Yugoslavia, particularly resolution 1244 of the United Nations Security Council, would concern and apply in their entirety to Serbia.”
 The Preamble of the Constitutional Charter also confirmed that Serbia included Kosovo.
 This is a fact that was well-known to the Security Council when it took note of the constitutional transformation of the FRY.
 

296. Furthermore, when Montenegro did in fact separate in 2006, President Tadic informed the United Nations that Serbia would continue to exercise all rights of the State Union arising under the Constitutional Charter. His letter stated:

“[The] Republic of Serbia remains responsible in full for all the rights and obligations of the state union of Serbia and Montenegro under the UN Charter.”

297. This notion of “rights and obligations (…) under the Charter” clearly includes rights contained in, and referred to, in binding Security Council resolutions, including the reaffirmation of the territorial integrity of the FRY contained in Security Council resolution 1244 (1999).
 

298. Shortly thereafter, the representative of Serbia, in a meeting of the Security Council, specifically referred to the guarantee of the “sovereignty and territorial integrity of our country” [i.e. the one of Serbia] as contained in preambular paragraph 10 of Security Council resolution 1244 (1999)
 – an assumption that was not contradicted by any of the Security Council members.

299. On 3 June 2006, Montenegro declared its independence. The State Union of Serbia and Montenegro was renamed the Republic of Serbia, which declared its continuity with the State Union and its responsibility for all the rights and obligations of the former State Union. On 28 June 2006, the General Assembly of the UN in resolution 60/264 admitted the Republic of Montenegro as a new Member of the United Nations. Serbia continued the membership of the United Nations and other international institutions of the former State Union. 

300. No State challenged this. No State argued that Serbia was not the continuation of the legal personality of the former State Union. The United Nations admitted Montenegro as a new member and accepted Serbia as the continuation of the former State Union of Serbia and Montenegro. The Court, in its judgment of 26 February 2007 in the Bosnia and Herzegovina v Serbia and Montenegro case, noted that Serbia had accepted such continuity and thus remained the respondent in that case.

301. Further, in the context of this request for an advisory opinion from the Court, the Written Statement of Germany declared that, 

“Security Council resolution 1244 (1999) does mention ‘the sovereignty and territorial integrity of the Federal Republic of Yugoslavia’ several times. As the FRY no longer exists, this reference must now indeed be taken as a reference to Serbia”.

302. Accordingly, there is no room for any challenge to the continuity of the Republic of Serbia to the FRY (renamed the State Union of Serbia and Montenegro in 2003). It follows from this that the international legal principle of territorial integrity, which was reaffirmed in Security Council resolution 1244 (1999) (and other resolutions) with regard to the FRY, simply continued to apply to the State Union of Serbia and Montenegro and thus to the Republic of Serbia (minus the territory of Montenegro which had legitimately separated from the State Union, with full consent, in 2006). Any other approach would, for example, constitute a challenge to the territorial integrity of States in similar circumstances, such as the Federal Republic of Germany, the Russian Federation, Yemen, Eritrea and Ethiopia.

303. The fundamental change of circumstances argument put by the authors of the UDI (but by none of the States producing written statements in this case) is similarly flawed both in fact and in law. First, there has in reality been no “fundamental change of circumstances” since 1999. The FRY/Serbia continued to be the acknowledged holder of the sovereign territorial title over Kosovo, while the UN continued to administer that territory. Nothing fundamentally changed until the UDI of 2008. The reference by the authors of the UDI to “the FRY’s fragmentation”
 is simply tendentious. The FRY did not “fragment”. Montenegro left the State Union with the full consent of the State Union and Serbia. The reference to the “extensive UN-sponsored creation of institutions of self-governance in Kosovo”
 does not constitute a fundamentally changed circumstance since 1999 and resolution 1244 (1999), since it was provided for in that resolution.

304. Similarly, in terms of the relevant law the argument of the authors of the UDI is incorrect. Article 62, paragraph 1, of the Vienna Convention on the Law of Treaties provides that:

“A fundamental change of circumstances which has occurred with regard to those existing at the time of the conclusion of a treaty, and which was not foreseen by the parties, may not be invoked as a ground for terminating or withdrawing from the treaty unless:

(a) the existence of those circumstances constituted an essential basis of the consent of the parties to be bound by the treaty; and

(b) the effect of the change is radically to transform the extent of obligations still to be performed under the treaty”.

305. The doctrine of fundamental change of circumstances (rebus sic stantibus) was examined by the Court in Fisheries Jurisdiction cases. The key to the application of the doctrine, was that the change that has taken place was critical and that the consequences of the change have been to destroy or significantly modify the basis of the obligation in question and make impossible the actual or future realisation of the objectives and goals of that obligation. The Court noted in the Fisheries Jurisdiction case, there has to be a “radical transformation of the extent of the obligations imposed” by it.
 The Court also specified what it meant by “radical transformation” and accordingly explained that :

“The change must have increased the burden of the obligations to be executed to the extent of rendering the performance something essentially different from that originally undertaken.” 

306. The Court returned to the doctrine in the Gabčíkovo-Nagymaros Project case. The Court, which regarded Article 62 of the Vienna Convention as codifying existing customary law,
 noted that:

“The changed circumstances advanced by Hungary are, in the Court’s view, not of such a nature, either individually or collectively, that their effect would radically transform the extent of the obligations still to be performed in order to accomplish the Project. A fundamental change of circumstances must have been unforeseen; the existence of the circumstances at the time of the Treaty’s conclusion must have constituted an essential basis of the consent of the parties to be bound by the Treaty. The negative and conditional working of Article 62 of the Vienna Convention on the Law of Treaties is a clear indication moreover that the stability of treaty relations requires that the plea of fundamental change of circumstances be applied only in exceptional cases”.

307. Accordingly, the indispensable requirements of a successful application of the doctrine are very high. The circumstances to which the change relates must have been an essential basis of the consent of the parties to the obligation undertaken, the change in question has to be unforeseen and fundamental, the consequences of which would be to dramatically transform the extent of the obligations to be performed. And in addition, the application of the doctrine must be exceptional.

308. No evidence has been put forward which is relevant to such conditions concerning the Kosovo situation between the adoption of Security Council resolution 1244 (1999) and the UDI of 17 February 2008, still less that any fundamental change of circumstances has indeed taken place within the definition provided by Article 62 and the Court.   

309. There has clearly and simply been no “radical transformation of the extent of obligations”.

F.
Conclusion

310. The following conclusions have, therefore, been reached in addition to those laid out in Serbia’s Written Statement:

(i) The principle of territorial integrity of States has been acknowledged by those participating in the present advisory proceedings as one of the key and applicable elements of international law.
(ii) There has been no denial that the FRY/Serbia held sovereignty and territorial title to Kosovo at the date of Security Council resolution 1244 (1999).
(iii) There has been no claim that resolution 1244 (1999) deprived FRY/Serbia of sovereignty and territorial title to Kosovo.
(iv) There has been no denial that the preamble to resolution 1244 (1999) reaffirmed the sovereignty and territorial title of FRY/Serbia over Kosovo.
(v) There has been no denial that resolution 1244 (1999) affirmed that the political process to resolve the Kosovo problem had to take account of the fundamental principle of the territorial integrity of FRY/Serbia.
(vi) The obligation to respect territorial integrity applies beyond the inter-State context and applies as a general proposition to non-State entities and that the effect of this is to render non-consensual secessions from independent States unlawful.
(vii) The principle of territorial integrity has been reaffirmed by Security Council resolutions as applying to the conflicts in the former Yugoslavia. 
(viii) The principle of territorial integrity has been specifically reaffirmed by Security Council resolutions as applying to the Kosovo problem and binding upon all States and upon the Kosovo Albanians.
(ix) The references to territorial integrity in resolution 1244 (1999) are binding and not to be seen as limited in time or substance.
(x) The references to the territorial integrity of the FRY in resolution 1244 (1999) apply to the territorial integrity of the Republic of Serbia as its continuation.
(xi) There have been no fundamental changes of circumstances to justify any modification in the application of the principle of territorial integrity of Serbia with regard to Kosovo.
Chapter 8

Neither the Principle of Self-determination 

nor the SO-CALLED doctrine of ”remedial secession” provide any support for the UDI

A.
Introduction

311. In its Written Statement, Serbia has demonstrated that the principle of self-determination provides no legal justification for the UDI. In particular, it was shown that the principle applies in its external aspect in the context of decolonisation and occupation, and requires the existence of a ”people” who are recognised as the sole holder of this right. In this regard, Serbia recalled that minorities are not entitled to exercise the external right to self-determination, meaning that they cannot secede territory from a pre-existing State. Rather, they exercise the internal aspect of this right, together with the rest of the people of the State concerned.
 This view was shared not only by other States that came to the same conclusion as Serbia with regard to the question submitted by the General Assembly,
 but also by States that took the opposite position as well.
 Japan, for instance, stated that 

“[t]he case of Kosovo can be regarded [as] a case outside the colonial context, and as indicated above, we cannot arrive at an appropriate legal interpretation simply by looking into the relevance of the right of self-determination.”
 

312. The Written Statement of Serbia has also demonstrated that the so-called doctrine of ”remedial secession” is untenable under international law. Serbia carefully analysed the purported conditions required by those advancing its existence in international law and has shown that in any event, these conditions would not be met in the case of Kosovo.
 Other States likewise shared this view. Those States advancing the ”remedial secession” doctrine have been unable to justify their position in legal terms, and have simply taken the doctrine for granted and have failed to explain how this doctrine forms part of positive international law.
 The simple reason for this is that it does not. Furthermore, they base the application of this doctrine to the case of Kosovo upon repeated generalisations of only those facts that purportedly support their argument, and that are not consequently representative of all the relevant facts.

313. This chapter will rebut the positions adopted by those encouraging Kosovo’s secession with regard to both the principle of self-determination and the doctrine of ”remedial secession”. In particular, the following points will be addressed:

(i) The relationship between the right of peoples to self-determination and the principle of territorial integrity.

(ii) The notion of ”people” and the fact that this notion is not applicable to the Kosovo Albanians nor to the entire population of Kosovo.

(iii) The scope of the internal exercise of the right to self-determination.

(iv) The impossibility to justify the UDI on the basis of the external exercise of self-determination.

(v) The lack of relevance of the doctrine of ”remedial secession”.

(vi) The fact that the alleged conditions invoked to justify ”remedial secession” are not met in the case of Kosovo. 

(vii) The date for the examination of the applicability of the principle of self-determination and the doctrine of remedial secession is that of the UDI, namely 17 February 2008. 

B.
Relationship between the Right of Peoples to Exercise Self-Determination and Respect for the Territorial Integrity of States

314. As mentioned above,
 most of the written statements have generally acknowledged the importance of the principle of respect for the territorial integrity of States, no matter what their positions are with regard to the question raised by the General Assembly. Even States advancing the doctrine of ”remedial secession” have accepted the general prevalence of territorial integrity over self-determination, the ”remedial secession” doctrine being – according to them – an exception, a kind of ultima ratio.
 

315. Just one isolated written statement contended that self-determination takes precedence over territorial integrity. This was the case of Slovenia, based on what it perceived to be the ”democratic nature” of the principle of self-determination, which it considered absent in the principle of respect of territorial integrity.

316. In the view of Serbia, the issue in the present case is not a conflict of norms, where one principle takes precedence over the other under international law, but rather the correct application of both principles. If, in a given situation, as is the case with Kosovo, there is no unit of self-determination or a holder of this right in its external aspect,
 then the discussion about the prevalence of respect of territorial integrity over the right of self-determination becomes entirely obiter. The fact remains that there is no legal justification for failing to respect the territorial integrity of Serbia and the UDI is an open violation of this principle. 

317. It will also be stressed below that the ”exceptional” or ”abnormal” situation or the ”ultima ratio” exception to respect for territorial integrity of Serbia invoked by those supporting Kosovo’s secession, on the basis of an alleged but undemonstrated doctrine of ”remedial secession”, lacks any substance.

C.
Meaning of ”People” and Non-Existence of a Distinct ”People” in Kosovo

318. It is uncontroversial that the right to self-determination may only be exercised by a ”people”, in the sense this term of art possesses in international law. According to Serbia, and to many other States, there is no ”Kosovar people”. Furthermore, Kosovo Albanians do not constitute a separate people entitled to self-determination either.

319. Some written statements, as well as the text submitted by the authors of the UDI, nevertheless argue in favour of the existence in Kosovo of a ”people” entitled to external self-determination. The criteria to apply in order to determine who constitutes the ”Kosovar people”, however, greatly vary among these texts. Some of those States recognising Kosovo have supposed the existence of a people who are the holder of the right of self-determination in Kosovo, simply because the word ”people” has been used in some texts, notably in the Rambouillet Accords. Switzerland even goes so far as to consider Kosovo to be a ”non-self-governing territory”. Other States, as well as the authors of the UDI, embarked upon ethnical considerations. Yet other written statements pleaded the transformation of a minority into a ”people” because of the sufferings the minority had endured. Finally, some States have simply invoked or implied the existence of a ”people” without providing any justification for their assertion. 

I
Neither the Rambouillet Accords nor any United Nations instrument has recognised the applicability of self-determination to a ”Kosovar People”

320. The Netherlands argues on the basis of wording in the Rambouillet Accords draft, that there is a “people” on whose behalf the Declaration was made on 17 February 2008.
 France also relies upon the reference to “the will of the people” contained in the Rambouillet Accords draft to assert “la nécessité impérieuse, réaffirmée à de nombreuses reprises, de respecter la volonté du peuple du Kosovo”.

321. This reading of the Rambouillet Accords is not accurate. France misinterprets the wording of the Rambouillet Accords, which do not refer whatsoever to “the need to respect” the will of the people. As demonstrated in the Written Statement of Serbia,
 among others,
 there was no agreement that the use of the word “people” in this document refers only to the population of Kosovo, and no recognition of the existence of a people entitled to exercise self-determination. Furthermore, the text of the Rambouillet Accords only once uses the term “people” while otherwise it refers to the “Kosovo population”. The only passage in the Rambouillet Accords where the word “people” is used reads as follows: 

“Three years after the entry into force of this Agreement, an international meeting shall be convened to determine a mechanism for a final settlement for Kosovo, on the basis of the will of the people, opinions of relevant authorities, each Party's efforts regarding the implementation of this Agreement, and the Helsinki Final Act …”.

322. Whereas France argues “the need to respect the will of the people”, the text only mentions that “the will of the people” will be just one of a number of elements to be taken into consideration to convene an international meeting to determine a mechanism for the final settlement. The other elements include the opinion of the relevant authorities (i.e. the Serbian government) and the Helsinki Final Act, which in turn includes territorial integrity and inviolability of boundaries as two core principles.
 

323. Albania in its Written Statement goes even further. It contends that, from the wording of the preamble of the Constitutional Framework for Kosovo promulgated by the Special Representative of the Secretary-General, 

“the United Nations system has clearly recognised that Kosovo is a specific entity with a specific people. This has been accepted for a long time since the identity of the majority population is clearly different from the population of Serbia.”

324. Three comments can be made in relation to this extraordinary assertion. First, it is true that the Special Representative employed the phrase “the people of Kosovo” to refer to the inhabitants of Kosovo. However, the use of this term is misleading. When discussing the future status of Kosovo that should be determined by a future process, he mentioned that this would be “in accordance with UNSCR 1244 (1999)” and stated that this process “shall take full account of relevant factors including the will of the people”. Clearly, the “will of the people” is not paramount but simply one factor among others – as it was in the text of the Rambouillet Accords. This is not so when self-determination is applicable. In this case, and contrary to what is mentioned both in the Rambouillet Accords and in the Preamble of the Constitutional Framework, the “will of the people” is the only factor that alone determines the fate of a territory. Second, irrespective of the interpretation to be given to the Preamble, this text cannot override resolution 1244 (1999), as this is the source of the powers of the Special Representative and of the Secretary-General with regard to Kosovo. Third, whatever the interpretation of the wording of the Preamble might be, by no means can this Preamble prove that “the UN system” has recognised anything with regard to Kosovo and its inhabitants. The Court is an organ of the United Nations system, and of course it has not yet decided anything in this respect. 

325. The authors of the UDI were indeed more cautious when dealing with this issue. They have merely argued that after 2004, “[a]s at Rambouillet, all options for final status were open, though it was generally acknowledged that the will of the Kosovo people was a fundamental premise of the status negotiations.”
 However, their written contribution fails to explain how this alleged “fundamental premise” was ever “generally acknowledged”. In addition, the authors mention the use of the wording “people of Kosovo” in Security Council resolution 1244 (1999) to support their views.
 Serbia’s Written Statement, as well as others, have demonstrated that this is not equivalent to the recognition of the existence of a people entitled to exercise self-determination: Annex II of the said resolution uses interchangeably the expressions “people of Kosovo” and “all people in Kosovo”, and later on “all inhabitants of Kosovo”.

326. The truth is simple and well known: neither the Security Council nor the Contact Group have ever accepted to apply external self-determination to the inhabitants of Kosovo, in spite of the insistence of the Kosovo Albanian leadership for such recognition. 

II
It is common knowledge that Kosovo is not a ”Non-Self-Governing Territory”

327. Switzerland relies on the writings of James Crawford to assert that the “people” of Kosovo have a right to exercise self-determination, separate from the population of the Serbian State, because they constitute a ”non-self-governing territory”.
 As explained in Serbia’s Written Statement, Kosovo does not constitute a non-self-governing territory and the United Nations has never inscribed Kosovo in the list of non-self-governing territories.
 Chapter XI of the UN Charter, as well as the developments in the field of customary law related to its application during decolonisation, are clearly not applicable to Kosovo. 

III
Dangerous constructions of the definition of a “people” based on ethnic considerations can lead to discrimination

328. The approach taken by Albania and by the authors of the UDI in identifying the alleged “people” is a cause for serious concern. Albania seems to suggest that the “people” in Kosovo do not include all the inhabitants of Kosovo, but only ethnic Kosovo Albanians.
 Confusingly, however, Albania argues that there is a ”Kosovar people” based on a comment made by the Special Representative of the Secretary-General of the United Nations on 15 May 2001, which is not limited to Kosovo Albanians.

329. A similarly problematic definition of a “people” based on ethnicity stems from the self-definition of the authors of the UDI, who claim to represent the so-called “people of Kosovo”, namely “a group of which 90 percent are Kosovo Albanians, who speak the Albanian language, and who mostly share a Muslim religious identity.”
 It appears that for the authors of the UDI, the ”people of Kosovo” are essentially defined by the Albanian features. This is not the way the practice of the United Nations has qualified peoples to be entitled to self-determination but rather an attempt to transform an ethnic/linguistic/religious minority within a State into a majority within its own new State, and by the same token to transform other parts of the population of the province of Kosovo into minorities within the “new State of Kosovo”. This way of defining the “people” is further evidence of the discriminatory stance taken by the Kosovo Albanian leadership. The unacceptable situation of Serbs and other non-Albanian inhabitants of Kosovo today seems to reflect the way that this leadership understands ”self-determination”.

D.
Exercise by the Inhabitants of Kosovo of an ”Internal Right to Self-Determination”

330. Even assuming the existence of an identifiable “people” in Kosovo, quod non, this would not automatically entail the affirmation of the existence of a right of external self-determination. Many States recognise that a “people” have a right to exercise ”internal” self-determination, meaning that the exercise of the right of self-determination does not necessarily imply secession from the territorial State. For example, Egypt states that “the right to internal self-determination, in accordance with national legislation, might be established in certain circumstances in line with human rights norms.”
 Even States in favour of the secession of Kosovo have recognised an ”internal right to self-determination” that could be applicable to a so-called ”people of Kosovo”: Albania,
 Denmark,
 Estonia,
 Germany,
 Ireland,
 and the Netherlands.
 An exercise of internal self-determination logically bars an exercise of external self-determination, as the former is, as a matter of fact, only applicable within the territory of the State concerned.  

331. States that argue in favour of a right to ”internal self-determination” describe the content of such a right as an internal exercise of political self-determination. Germany argues that it “means enjoying a degree of autonomy inside a larger entity, not leaving it altogether but, as a rule, deciding issues of local relevance on a local level.”
 According to Cyprus, it is a right of the population of the territory as a whole that “[…] giv[es] people the right to choose the form of government and have access to constitutional rights.”

332. The authors of the UDI, as well as some of the written statements of those States supporting the secession of Kosovo, contend that internal self-determination is no longer a possibility because of its alleged denial in 1989 and the human rights violations occurring between 1989 and 1999.
 However, it is an unquestionable fact that Kosovo enjoys internal self-determination through the Provisional Institutions of Self-Government, established in conformity with Security Council resolution 1244 (1999) and the Serbian Constitution. 
333. Indeed, without denying the human rights violations that occurred in Kosovo during the Milosevic regime, it must be mentioned for the sake of having a complete picture, that parallel institutions organised by the Kosovo Albanian leadership functioned in the territory at all times during the 1990s with the tolerance of the Yugoslavian/Serbian authorities. Self-organised elections were able to be held during those years. Agreements to solve practical issues were even concluded between the central authorities and the Kosovo Albanian leadership.
 The crucial point is that Kosovo Albanians excluded themselves from the political process of Yugoslavia/Serbia. Significantly, at the critical date, 17 February 2008, there were no human rights violations perpetrated against the population in Kosovo as a group, and if a “people” in Kosovo exists, it was able at this time, as it continues to be able, to exercise internal self-determination.  
E.
An ”External Right to Self-Determination” Is Not Applicable to Kosovo

334. This section will address the positions taken in the first stage of these proceedings with regard to the application of the external aspect of self-determination to Kosovo. 

335. For some States, outside the colonial context, there is no right to self-determination that results in the lawful secession of territory from a pre-existing State. It is for this reason that Japan considers that self-determination cannot provide an appropriate legal interpretation of the case of Kosovo.
 China asserts that self-determination has only ever applied to situations of colonial rule or foreign occupation,
 and that “[e]ven after colonial rule ended in the world, the scope of application of the principle of self-determination has not changed.”
 Romania,
 and Slovakia
 are of the understanding that outside the colonial context, self-determination should only be exercised in its internal form.

336. Other States appear to argue that international law is “neutral” when it comes to the legality of the secession of territory from a pre-existing State, outside the colonial context, on the basis of an exercise of self-determination. Latvia thus argues that “no rule of International Law prohibits the issuing of declaration of independence as an outcome of the fulfilment of the right of self-determination.”
 This argument lacks coherence. Indeed, if independence is “the outcome of the fulfilment of the right to self-determination” then it is in conformity with international law. However, Latvia fails to demonstrate that this is the case of Kosovo. As seen,
 it is not. Evidently, either the principle of self-determination provides for a legal justification for the independence of Kosovo, or it does not. The principle as such cannot remain “neutral”: it is either applicable or it is not.

337. Other States have accepted the possibility of a people exercising their right to self-determination in circumstances other than colonial rule or foreign occupation. The Russian Federation considers that this may occur when a “people” is identified, and recognised in the national law of a State as having a right to exercise external self-determination. In respect to Kosovo, the Russian Federation notes that there is no “people” of Kosovo for the purposes of external self-determination, nor any recognition in the national Constitution that this autonomous province could be lawfully seceded.

338. For their part, neither the States that promote Kosovo’s secession nor the authors of the UDI were able to provide the slightest piece of evidence demonstrating that Kosovo would fall within the scope of what can be considered the “normal” application of the principle of external self-determination (i.e. not so-called “remedial secession”). This unsurprising conclusion of the state of the law has led them to make two different and contradictory arguments: 1) to argue that the principle of self-determination is not relevant, and 2) to invoke what they consider to be an exceptional case of external self-determination applicable to part of an existing sovereign State, namely the doctrine of “remedial secession”.
 The authors of the UDI do not appear to be concerned about self-contradiction as they invoked both these arguments at the same time.
 They finish by arguing that the Court has no need to address the issue of the applicability of the principle of self-determination,
 thereby demonstrating their clear lack of confidence in the soundness of their legal reasoning about the purported right to self-determination of the so-called “people of Kosovo”.

F.
 States Promoting Kosovo’s Secession and the Authors of the UDI Have Not Demonstrated the Existence of a “Right to Remedial Secession”

339. None of the arguments put forward in the Written Statement of Serbia that demonstrate the absence of a purported “right to remedial secession”
 in international law have been rebutted in the statements of those States that support the secession of Kosovo, nor in the written contribution of the authors of the UDI. Similarly, no written statement has adequately addressed the factual analysis of the situation in Kosovo set out in the Written Statement of Serbia, which shows that even assuming the existence of such a right, the conditions advanced by this doctrine would not be met.
 Indeed, no serious legal analysis is really put forward that would rebut Serbia’s arguments on any of these points. Instead, there is a series of flawed generalisations of certain facts, and a taking for granted that the doctrine of “remedial secession” exists in international law and that Kosovo would be a concrete case for its application.

340. Only a small number of States that submitted written statements asserted that such a “right of remedial secession” exists: Albania,
 Estonia,
 Finland,
 Germany,
 Ireland,
 the Netherlands,
 Poland,
 and Switzerland.
 They all present the application of this “right” as being “exceptional”, “abnormal” or as an “ultima ratio”.
 These States reason that the secession of part of a territory of a State is purportedly justified under international law because of gross human rights violations carried out on that territory against a “people” by the government of the territorial State. 

341. Those States in favour of a right to “remedial secession” ground this ”right” on different legal bases in their written statements. These alleged legal bases have already been addressed in the Written Statement of Serbia, in which Serbia demonstrates their lack of legal substance.

342. The first such argument is based on an a contrario reading of the “safeguard clause” in the Friendly Relations Declaration. This is an argument put forward by Albania, which considers secession to be lawful where a government discriminates on the basis of “race, creed or colour”.
 Switzerland is also attracted to this a contrario reading of the “safeguard clause”.
 The safeguard clause is also quoted, but not explained by the United Kingdom.

343. Other States agree with Serbia that this a contrario reading of the “safeguard clause” is erroneous. Cyprus
 and Iran
 challenge the outcome of the a contrario reasoning, asserting that in the case of large-scale human rights abuses, the territorial integrity of a State must nevertheless be respected. The Russian Federation considers the a contrario reasoning flawed because it notes that the primary purpose of the “safeguard clause” is to guarantee the territorial integrity of States.
 Similarly, Spain disagrees with the a contrario reading based on the travaux préparatoires to the Friendly Relations Declaration and a contextual interpretation of the safeguard clause.

344. Some States have not relied solely on an a contrario reading of the safeguard clause to support their argument in favour of the secession of Kosovo, but have used other arguments in an attempt to bolster their position. Thus, whilst the Netherlands relies on the a contrario reading of the safeguard clause,
 it also adds a ”procedural condition” to the exercise of external self-determination, to the effect that “all avenues must have been explored” before secession can be resorted to.
 The very fact of these advisory proceedings following the General Assembly request shows that this “procedural condition” is not met.

345. Apart from the a contrario reading of the safeguard clause, other States have argued in favour of the lawfulness of the secession of Kosovo on the basis of two conditions being met. The international law and state practice that purportedly support the existence of these two conditions are gravely lacking. According to Estonia
 and Germany,
 these two conditions are (1) a severe and long-lasting refusal of internal self-determination, and (2) secession being the ultima ratio. The Netherlands advances a similar thesis.
 Ireland argues for the existence of these same two conditions to justify secession, based on partial quotations of the decision of the Supreme Court of Canada,
 ignoring the doubts cast by this same Court as to the existence of “remedial secession” in international law. As is well-known, the Court concluded that “it remains unclear whether this… proposition actually reflects an established international law standard.”
 These States fail to establish any firm legal basis for the requirement of these two conditions as a justification in law for secession.

346. The lack of State practice and opinio juris with respect to a so-called “right of remedial secession” cannot be overcome by these arguments. As Cyprus notes, 

“[w]hile the claim that there is a ‘right of secession of last resort’ has been supported by some writers and by a contrario reasoning such as that above, it is without support in State practice. It has not emerged as a rule of customary law. It is not found in any treaty. And it has no support from the practice of the UN.”
 

347. Another State, Finland, has argued in favour of external self-determination on the basis of what it calls the “abnormal” situation in Serbia. It cites three references to support its argument of ”abnormality” as justifying secession: (1) comments made by the Commission of Jurists on the Aaland Islands question in 1920, in which the Commission held that self-determination may emerge as a criterion for future territorial settlement,
 (2) the “safeguard clause” of the Friendly Relations Declaration,
 and (3) a statement made by the Supreme Court of Canada in the Reference re Secession of Quebec case.
 Finland then argues that the situation in Serbia was “abnormal” owing to five aspects of its reading of the history of Kosovo.
 Consequently, Finland does not argue that the existence of gross human rights violations are sufficient to justify the secession of Kosovo, but that other factors must also be present. In this respect, Finland’s argument is a mixture of an assertion of a right to “remedial secession”, and an argument in favour of secession based on the sui generis character of the situation. This latter sui generis argument is addressed in these Written Comments above in Chapter 5.

348. States other than Serbia have made clear that a violation of human rights enjoyed by a minority on its territory, does not entail a remedy under international law of secession of territory. Cyprus stresses that whilst a State would entail responsibility for breaches of human and minority rights, “the remedy for any such breach is not the splitting up of the State.”
 Slovakia similarly notes that a State cannot be “punished” for past violations of human rights by the secession of part of its territory, unlike individuals who have been “punished” after being held individually criminally responsible by the International Criminal Tribunal for the Former Yugoslavia.

349. In sum, States invoking the existence of a “right to remedial secession” have presented different conditions for its exercise. None of them has demonstrated how this doctrine has ever been incorporated into positive international law. None of them explains where the conditions for the exercise of this so-called “right” are depicted under international law. All of them have failed to establish its existence in international law. 

G.
The Account of the Situation in Kosovo Used to Justify Kosovo’s “Remedial Secession” Is Not Accurate

350. Serbia’s Written Statement has already discussed each of these alleged conditions supposedly leading to remedial secession.
 This has also been addressed in the present Written Comments. While not denying the existence of human rights violations, Serbia explained that the picture drawn by the States supporting Kosovo’s secession and by the authors of the UDI is not accurate and does not even correspond with the requirements constructed by the doctrine of “remedial secession”.

H.
It Is Undisputed that at the Critical Date the Alleged Conditions for “Remedial Secession” Were Not Present

351. The date of the UDI, namely, 17 February 2008, is the critical date to ascertain the existence of the alleged “remedial secession” requirements that some States have put forward, outlined above in Section E, such as an inability to exercise internal self-determination, or the occurrence of large-scale human rights abuses. 

352. Other States share Serbia’s views in this regard. Cyprus argues that the population of Kosovo cannot exercise a so-called right to “remedial secession”, even if such a right did exist, because the human rights violations ended in 1999, and “[a]llegations of ill-treatment several years ago cannot be a justification for allowing the dismemberment of a State now.”

353. The Russian Federation similarly notes that in response to the human rights violations that occurred in Kosovo during the 1999 crisis, the response of the international community was to confirm the territorial integrity of the FRY,
 and there was no suggestion at that time that Serbia had somehow “forfeited its right to govern Kosovo” or that “the return of Kosovo under Serbian rule [was] not a viable option”.
 

354. Similarly, Romania argues that the analysis must be made at the moment of the UDI. Romania concludes that

“the general situation of Serbia, in particular regarding human rights and people’s participation to the government, meets presently the generally recognized universal and European standards, and so it did at the moment of the DOI. Consequently, there is no reason to believe that Kosovo, at the moment of the DOI, have been under Serbia’s control and its population would have been victim of oppression, brutal violation of human rights or unjust exclusion from the exercise of its right of internal self-determination together with the rest of people of Serbia – which would have justified a case of ‘remedial secession’.”

355. However, some States have asserted that evidence of gross human rights violations preceding this date, and which were no longer present at the critical date, are nevertheless relevant for consideration. Germany argues that the “reality” of the situation prevents Kosovo from continuing to be part of Serbia due to past human right abuses. Although it acknowledges that, “the Serbia of today is not the Serbia of the past”,
 it nevertheless argues that 

“the reality is that the very legacy of the conflict, in particular the atrocities of the late 1990s, make a return of Serb rule in Kosovo unthinkable. Certainly, in the eyes of the Kosovars, if not in the eyes of the international community, the viability of a solution that would maintain Serb sovereignty over Kosovo could not be established.”

356. If this were true, it can be asked why the international community did not move in the direction suggested by Germany at the very moment that these events occurred, and particularly when the Security Council established the international regime set out by Security Council resolution 1244 (1999). Moreover, it is not enough to assert that the passage of time is unable to erase the external right to self-determination; it must also be shown that previously such right existed.

357. In fact, what Germany advances is a kind of perennial argument of “remedial secession”. Even if the ”remedy” is no longer necessary, the right to secede will remain. The contradiction of the outcome with the aim of the purported rule is self-evident.

358. The argument has also been advanced by the authors of the UDI, as well as by States, that the referendum leading to the adoption of the Serbian Constitution of 2006 demonstrates the failure of Serbia to take into account the internal self-determination of the Kosovo Albanians.
 First, this is in the circumstances an astonishing argument which is difficult to reconcile with their systematic boycott of all Yugoslav/Serbian elections for decades.
 Second, as explained above, at ballot stations in Kosovo where security and other legal requirements for voting were met, all registered voters could vote at the referendum, regardless of their ethnicity.
 

359. Consequently, none of the alleged conditions for the application of the external aspect of self-determination, either in the form of the doctrine of “remedial secession” or otherwise, exists in the case of Kosovo.

I.
Conclusions

360. The present chapter has shown the flawed character of the arguments advanced by the authors of the UDI and the States supporting them based on the principle of self-determination. It has been demonstrated that in this particular case the principle of self-determination provides no justification not to respect the territorial integrity of Serbia. The following conclusions can be drawn:

(i) The right to self-determination may only be exercised by a ”people” as this word is understood as a term of art in international law.

(ii) Neither the Rambouillet Accords nor any United Nations instrument recognises the applicability of the principle of self-determination to the inhabitants of Kosovo.

(iii) There is no ”Kosovar people” and Kosovo Albanians do not constitute a separate “people”.

(iv) Kosovo does not constitute a self-determination unit.

(v) The inhabitants of Kosovo, like all inhabitants in Serbia, are entitled to exercise internal self-determination and are exercising it. 

(vi) Consequently, the inhabitants of Kosovo enjoy individual and collective human rights, but not the right to exercise external self-determination.

(vii) States promoting secession and the authors of the UDI, being aware of this, have invoked a purported exceptional ”right to remedial secession” as a way to try to find legal justification for the purported independence of the territory.

(viii) The participants in these proceedings invoking “remedial secession” have failed to prove the existence of this doctrine in international law, and moreover, are not even able to present a unified view of the alleged conditions to be met in order to invoke “remedial secession”.

(ix) They have drawn a picture of the situation of Kosovo either before or after 1999 which does not correspond with reality.

(x) Even assuming that the right of “remedial secession” exists, the different conditions advanced would not be met in the case of Kosovo.

(xi) The applicability of the principle of self-determination must be analysed in light of the situation existing at the critical date, 17 February 2008. 

(xii) Even assuming the existence of the doctrine of ”remedial secession” (quod non), at the critical date, the conditions of this so-called “right” are not met and it is not possible to find any legal justification for Kosovo’s secession under international law and hence providing a legal justification for the UDI; The new doctrine of “perennial remedial secession”, advanced for the first time in these proceedings, has no legal foundation and is contrary to the very purpose of the “remedial secession” doctrine. 

Chapter 9

The UDI Is Contrary to the International Legal Regime Established By Security Council resolution 1244 (1999)

A.
Introduction

361. In its Written Statement, Serbia has already demonstrated that Security Council resolution 1244 (1999) affirms its territorial integrity and excludes any unilateral attempt to change the international legal status of Kosovo, by mandating that any final status of Kosovo must be reached by way of negotiations, the result of which must be endorsed by the Security Council.
 

362. It has been further demonstrated that the UDI constitutes an ultra vires act of the Assembly of Kosovo; contravenes the paramount administrative authority in Kosovo established by Security Council resolution 1244 (1999) and encroaches upon the reserved powers of the Special Representative of the Secretary-General; challenges the competences of the Security Council by unilaterally terminating Kosovo’s interim status and the mandate of international presences established by said resolution; and, finally, violates procedural and substantive requirements for the conduct of negotiations and a final settlement set forth in Security Council resolution 1244 (1999).

363. Serbia will now address the arguments submitted by a certain number of States, as well as by the authors of the UDI, concerning Security Council resolution 1244 (1999) and the legal regime it has established. In particular, it will be demonstrated, contrary to the written statements of some States, that:

(i) Security Council resolution 1244 (1999) imposes obligations upon all relevant actors.

(ii) Security Council resolution 1244 (1999) guarantees the territorial integrity of Serbia.

(iii) Any final settlement has to be agreed upon by the parties under the auspices of the Security Council by way of negotiations excluding any form of non-consensual independence for Kosovo.

(iv) The process leading to a final settlement has not yet come to an end.

(v) Only the Security Council may make binding determinations as to the conclusion of the final status process.

(vi) The illegality of the UDI has not been remedied by any alleged form of acquiescence of United Nations organs.

B.
Security Council Resolution 1244 (1999) Is Still in Force

364. It should be first noted, however, that is has been generally accepted that Security Council resolution 1244 (1999) continues to remain fully in force, the UDI notwithstanding. The only exception to this international consensus are the Kosovo local authorities, which have taken the position that they are under no obligation to abide by this resolution adopted by the Security Council under Chapter VII of the Charter,
 thus challenging the authority of the Security Council for the maintenance of international peace and security.
C.
Security Council Resolution 1244 (1999) Imposes Obligations upon All Relevant Actors

I
Introduction

365. It has already been noted that the authors of the UDI and some States recognising the so-called “Republic of Kosovo” have strenuously argued that the UDI was not adopted by the Assembly of Kosovo and Provisional Institutions of Self-Government, but rather that the UDI was an act emanating from a so-called “constituent body” which met “to establish a new State”.
 The claim that the UDI did not emanate from the Provisional Institutions of Self-Government has apparently been made in an attempt to place the UDI and its creators outside the international legal regime established by Security Council resolution 1244 (1999), thereby purportedly enabling the authors of the UDI to unilaterally modify the international legal status of Kosovo.

366. As has been discussed in Chapter 1,
 first, this claim is erroneous as evidence clearly shows that it was the Assembly of Kosovo that as the Assembly of Kosovo adopted the UDI on 17 February 2008, while the UDI was subsequently endorsed by the President and Prime Minister of Kosovo. This shows that the UDI is clearly an act of the Provisional Institutions of Self-Government in Kosovo.

367. Secondly, the mandatory international legal regime established by Security Council resolution 1244 (1999) applies to all in Kosovo, contrary to what is implied in the written contribution submitted by the authors of UDI.
 Therefore, as will be demonstrated below, the question whether the UDI was adopted by the Provisional Institutions of Self-Government or by some other entity does not change the fact that the authors of the UDI were bound by the international legal regime for Kosovo and that the UDI should be examined for its accordance with this regime. 

II
The Provisional Institutions of Self-Government in Kosovo are bound by the international legal regime established by Security Council resolution 1244 (1999)

368. As already discussed in the Written Statement of Serbia,
 the Provisional Institutions of Self-Government are bound by Security Council resolution 1244 (1999) and UNMIK regulations governing their work, in particular the Constitutional Framework. Indeed, these institutions were created as part of the international legal regime established by Security Council resolution 1244 (1999), and derive all their powers from this resolution and the Constitutional Framework. 

369. This is not a controversial point, so it will suffice to mention briefly that the Constitutional Framework, which was adopted by the Special Representative of the Secretary-General “pursuant to the authority given to him under United Nations Security Council resolution 1244 (1999) of 10 June 1999”,
 provides that:

“Kosovo shall be governed democratically through legislative, executive, and judicial bodies and institutions in accordance with this Constitutional Framework and UNSCR 1244 (1999).”

It further specifies that 

“[t]he Provisional Institutions of Self-Government and their officials shall: 

(a) Exercise their authorities consistent with the provisions of UNSCR 1244 (1999) and the terms set forth in this Constitutional Framework; […]”
 
370. The Security Council confirmed the obligation of the Provisional Institutions of Self-Government to fully comply with Security Council resolution 1244 (1999) and the Constitutional Framework, not only by endorsing the Constitutional Framework,
 but also by directly addressing Kosovo institutions. For example, in April 2002, the Security Council 

“encourage[d] the Provisional Institutions of Self-Government, in full cooperation with the Special Representative and in strict compliance with resolution 1244 (1999), to take on the tasks assigned to them by the constitutional framework.”
 

371. It is clear therefore that the Provisional Institutions of Self-Government, which were created under the international legal regime established for Kosovo, are legally bound by Security Council resolution 1244 (1999) and the Constitutional Framework. 

III
All other relevant actors in Kosovo are bound by the international legal regime established by Security Council resolution 1244 (1999)

372. The international legal regime for Kosovo created by Security Council resolution 1244 (1999) does not bind only the United Nations, its member States and the Provisional Institutions of Self-Government in Kosovo. It also binds all other relevant actors, as will be demonstrated in the following section.

(1) Security Council resolutions on Kosovo preceding resolution 1244 (1999) were addressed to all relevant actors

373. The Security Council addressed the Kosovo Albanians from the very beginning of its involvement in the Kosovo crisis, as is clear from its resolutions 1160 (1998), 1199 (1998), and 1203 (1998). Thus, in resolution 1160 (1998), the Security Council emphasized that “all elements in the Kosovar Albanian community should pursue their goals by peaceful means only” and “call[ed] upon the authorities in Belgrade and the leadership of the Kosovar Albanian community urgently to enter without preconditions into a meaningful dialogue on political status issues”.
 This was repeated in the subsequent resolution 1199 (1998),
 where, in addition, the Security Council strongly “demand[ed] that all parties, groups and individuals immediately cease hostilities and maintain a ceasefire.”
 Finally, the obligation of the Kosovo Albanians to comply with Security Council resolutions on Kosovo could not be made clearer in resolution 1203 (1998) in which the Council

“4. Demands also that the Kosovo Albanian leadership and all other elements of the Kosovo Albanian community comply fully and swiftly with resolutions 1160 (1998) and 1199 (1998) and cooperate fully with the OSCE Verification Mission in Kosovo”.

374. In its resolution 1244 (1999), the Security Council recalled its previous resolutions on Kosovo
 and thereby expressly incorporated them, and the obligations they impose on all relevant actors, into the international legal regime applicable to Kosovo. Even more importantly, resolution 1244 (1999) itself created obligations for all relevant actors in Kosovo. 

(2) Security Council resolution 1244 (1999) created obligations for all relevant actors in Kosovo

375. One of the main purposes of Security Council resolution 1244 (1999) is to create conditions in which a political solution to the Kosovo crisis would be possible. This by definition requires the involvement not only of Serbia, as the sovereign territorial State, as well as the Security Council and other parts of the international community, but also all other relevant actors in the crisis, viz. Kosovo Albanians. The Security Council has both regulated the interim administration of Kosovo pending a political settlement and determined the basic principles of a political solution to the Kosovo crisis. In this regard, the Security Council created legal obligations binding on all relevant actors by virtue of Chapter VII of the United Nations Charter.

376. This is clear from the debate at the Security Council’s 4011th meeting on 10 June 1999, when resolution 1244 (1999) was adopted. The obligations of the KLA under the resolution were mentioned by the Russian Federation, the United States, Japan and Belarus,
 while the representative of the United Kingdom said that

“[t]his resolution applies also in full to the Kosovo Albanians, requiring them to play their full part in the restoration of normal life to Kosovo and in the creation of democratic, self-governing institutions. The Kosovo Albanian people and its leadership must rise to the challenge of peace by accepting the obligations of the resolution, in particular to demilitarize the Kosovo Liberation Army (KLA) and other armed groups.”

377. The ambassador of Germany, speaking on behalf of the European Union, as well as on behalf of Bulgaria, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Romania, Slovakia, Cyprus, Iceland and Liechtenstein, made the following statement:
“The European Union affirms its full support for the solution to the Kosovo crisis outlined in the resolution and calls upon the authorities of the Federal Republic of Yugoslavia and all Kosovo Albanians fully and unconditionally to cooperate with the international security presence and the international civil presence to that end.”

378. Some of the obligations under Security Council resolution 1244 (1999) are couched in very specific terms, while some are more general, depending on the subject-matter of the obligation in question. Thus, when it needed to ensure swift disarmament of the KLA, the Security Council was very precise in demanding that “the KLA and other armed Kosovo Albanian groups end immediately all offensive actions and comply with the requirements for demilitarization ...”
 Similarly, due to the need for the rapid early deployment of international civil and security presences, the Security Council “demand[ed] that the parties cooperate fully in their deployment.”
 In contrast, by deciding that a political solution to the Kosovo crisis shall be based on the general principles outlined in annexes 1 and 2 to the resolution, the Security Council imposed general – but not less binding – obligations on the parties. For example, these include the obligation to participate in “a political process towards the establishment of an interim political framework agreement providing for a substantial self-government for Kosovo”.
 The facilitation of this political process is one of the tasks of the international civil presence.
 

379. The obligations set forth by the Security Council have been further developed and specified in the practice of implementing resolution 1244 (1999). In this context, it should also be noted that in addition to obligations directly imposed by resolution 1244 (1999), all relevant actors also have obligations that flow from decisions and regulations adopted by UNMIK. As already discussed in the Written Statement of Serbia,
 resolution 1244 (1999) provided UNMIK, headed by the Special Representative of the Secretary-General, with the supreme administrative authority over Kosovo. This means that the binding force of UNMIK decisions and regulations upon all persons in Kosovo has its source in Security Council resolution 1244 (1999). 

380. The binding character of the international legal regime created by Security Council resolution 1244 (1999) and its applicability to all relevant actors, including the Kosovo Albanian community, was repeatedly confirmed by the Security Council and the Secretary-General. 

(3) Subsequent practice of the Security Council

381. When in April 2000 a mission of the Security Council visited Kosovo, its terms of reference clearly showed an understanding that all relevant parties are bound by Security Council resolution 1244 (1999). The objectives of the mission were defined as follows:

“2. The Council has therefore decided to send a mission there headed by Ambassador A. Chowdhury on 28 and 29 April 2000, with the following objectives:

(a) To look for ways to enhance support for the implementation of resolution 1244 (1999);

(b) To observe the operations of the United Nations Interim Administration Mission in Kosovo (UNMIK) and its activities and to gain a greater understanding of the situation on the ground in order to comprehend better the difficult challenges faced by UNMIK;

(c) To convey a strong message to all concerned on the need to reject all violence; ensure public safety and order; promote stability, safety and security; support the full and effective implementation of resolution 1244 (1999); and fully cooperate with UNMIK to this end;

(d) To review ongoing implementation of the prohibitions imposed by Security Council resolution 1160 (1998) of 31 March 1998.”

382. The Security Council conducted a further mission to Kosovo in June 2001, the terms of reference of which were worded almost identically as those of the previous mission.

383. In October 2001 the Security Council adopted a presidential statement, which in the relevant part stated:

“The Security Council welcomes the elections to be held on 17 November as a basis for the establishment of democratic self-governing institutions as specified in the Constitutional Framework for Provisional Self-Government, under which the people of Kosovo, Federal Republic of Yugoslavia, will enjoy substantial autonomy in accordance with resolution 1244 (1999). It emphasizes the responsibility of Kosovo's elected leaders to respect fully the final status provisions of resolution 1244 (1999). It reaffirms its commitment to the full implementation of resolution 1244 (1999), which remains the basis for building Kosovo's future.”

384. This was reaffirmed in the Security Council presidential statement issued in November 2001, with the following words:

“The Security Council reaffirms the statement of its President of 5 October 2001 (S/PRST/2001/27). It encourages the further development of a constructive dialogue between the United Nations Interim Administration Mission in Kosovo (UNMIK) and the authorities of the Federal Republic of Yugoslavia. It emphasizes the responsibility of the provisional institutions of self-government and all concerned to respect fully the final status provisions of resolution 1244 (1999). It underlines its continued commitment to the full implementation of resolution 1244 (1999), which remains the basis for building Kosovo’s future.”

385. Subsequently, in response to the adoption by the Kosovo Assembly of a resolution affirming Kosovo’s “territorial integrity” and the nullification of that resolution by the Special Representative of the Secretary-General,
 in May 2002, the Security Council adopted a presidential statement which inter alia stated that 

“The Security Council calls on Kosovo’s elected leaders to focus their attention on the urgent matters for which they have responsibility, in accordance with resolution 1244 (1999) of 10 June 1999 and the Constitutional Framework. Concrete progress in those areas is of paramount importance to improve the life of the people.”

386. In February 2003, the Security Council called upon all communities to work towards the goal of a multiethnic and democratic Kosovo, and “actively participate in public institutions as well as decision-making process, and integrate into society” and condemned “all attempts to establish and maintain structures and institutions as well as initiatives that are inconsistent with resolution 1244 (1999) and the Constitutional Framework.” The Council also called for the authority of UNMIK “to be respected throughout Kosovo”.

(4) Subsequent practice of the Secretary-General

387. The binding character of the obligations under Security Council resolution 1244 (1999) and UNMIK regulations upon all relevant actors and their duty to cooperate in the implementation of this international legal regime has been repeatedly emphasized by the United Nations Secretary-General. For example, his first report on implementation of Security Council resolution 1244 (1999) inter alia states the following:

“I strongly encourage all ethnic communities and parties in Kosovo to demonstrate restraint and tolerance and fully cooperate with the international community in the implementation of tasks defined by the Security Council in its resolution 1244 (1999). I wish to remind them that the only legitimate path to any future political settlement for Kosovo is through the mechanisms envisioned in Council resolution 1244 (1999). I also urge the Government of the Federal Republic of Yugoslavia to cooperate fully with the provisions of that resolution.”

388. Even more explicit is his April 2003 report which contains the following statement:

“The tendency of local Kosovo Albanian leaders and the Provisional Institutions to focus on symbols and image and to publicly promote positions contrary to resolution 1244 (1999) is a cause for concern, as well as the action taken by the Kosovo Assembly on higher education and its refusal to take into account vital interests of minority communities. This amounts to a direct challenge to resolution 1244 (1999) and the Constitutional Framework, as well as to UNMIK’s authority under those documents.

All local leaders should adhere strictly to resolution 1244 (1999) and the Constitutional Framework. They should also keep their political differences separate from the activities of the Provisional Institutions, and work together to consolidate these institutions by focusing on substance and practical results, instead of holding institutional development hostage to political or ethnic differences. The Provisional Institutions and municipalities need to focus on their areas of responsibility and on what matters directly to all the people of Kosovo, including those waiting to return.”
 

IV
Conclusion

389. In conclusion, Security Council resolution 1244 (1999) created an international legal regime for Kosovo that binds all relevant actors. The binding international obligations for all relevant actors are contained in the resolution itself but also in documents implementing it, most notably regulations adopted by the Special Representative of the Secretary-General in Kosovo. This international legal regime is applicable not only to the Provisional Institutions of Self-Government (which are specifically bound by it by the Constitutional Framework) but also to all other actors of relevance for the solution of the Kosovo crisis. In particular, as is clear from the practice of the Security Council and the Secretary-General, this international regime applies, without exception, to the political leaders of all communities in Kosovo. 

D. 
The Interpretation of Security Council Resolution 1244 (1999)

390. At this point it is pertinent to deal, as a preliminary matter, with some general issues of interpretation of Security Council resolution 1244 (1999). More specifically, it will be demonstrated that limitations on the sovereignty of States concerned cannot be presumed; that Security Council resolution 1244 (1999) has to be interpreted in light of the then ongoing military action; that its primary goal is to secure human rights for the inhabitants of Kosovo; and, finally, that the drafting history of Security Council resolution 1244 (1999) excludes the possibility of a unilateral secession of Kosovo.

I
General rule of interpretation

391. Under Chapter VII of the Charter, the Security Council has broad powers to provide for enforcement measures which may significantly encroach upon the sovereign rights of member States, including limiting the right of a member State to exercise the full range of sovereign rights over its own territory for a certain period, such as in the case of Serbia’s right to govern Kosovo.

392. In such cases, Security Council resolutions must be narrowly construed since there is a presumption against limitations of the rights of States, in particular where a given resolution is ambiguous. As put by two learned commentators on the Charter:

“… Chapter VII resolutions should, in general, be interpreted narrowly. If their wording is ambiguous, this most often reflects a compromise and therefore indicates that no agreement has been reached on a certain measure. Such agreement of nine members and the absence of objection by the permanent members, however, constitute the sole authority upon which this measure rests. In their absence, the basis of such a far-reaching encroachment upon the rights of a member State as caused by enforcement action is doubtful. For SC resolutions under Chapter VII, it seems therefore warranted to have recourse to the old rule of interpretation according to which limitations of sovereignty may not be lightly assumed.”

393. Applied to the case at hand, this means that the temporary restrictions on the administration of Serbia over Kosovo imposed by Security Council resolution 1244 (1999) must be interpreted narrowly. It would be astonishing to use them as the basis for an interpretation that would result in a right of Kosovo to secede. Moreover, Security Council resolution 1244 (1999), unlike other Security Council resolutions,
 including resolutions adopted during the very same period of time,
 does not contain any reference whatsoever to the right of self-determination,
 and even less a reference to a right of secession.
 To the contrary, it instead explicitly refers to and reaffirms the territorial integrity of Serbia, and this is the context in which the temporary restrictions on the administration of Serbia over Kosovo must be interpreted.

II
The background of Security Council resolution 1244 (1999):

the military intervention against the FRY

394. Security Council resolution 1244 (1999) was drafted while the military intervention against the FRY was ongoing, which intervention blatantly violated the prohibition of the use of force, as contained in Article 2, paragraph 4 of the Charter of the United Nations. Even more important in the current context, this unilateral use of force also seriously challenged the primary responsibility of the Security Council for the maintenance of international peace and security, since it was undertaken without any form of Security Council approval or endorsement.

395. Given this background, the very first preambular paragraph of Security Council resolution 1244 (1999) not only referred to the purposes and principles of the Charter of the United Nations, but also firmly recalled “the primary responsibility of the Security Council for the maintenance of international peace and security”. The Security Council also determined that the situation in the region continued to constitute a threat to international peace and security.

396. These two paragraphs of Security Council resolution 1244 (1999), when read together, confirm that the Security Council decided to take all necessary steps to deal with the situation and keep it fully under control and subject to its authority. This shows that Security Council resolution 1244 (1999) excludes any form of unilateral action without the Security Council’s endorsement or approval.

397. Erroneously interpreting Security Council resolution 1244 (1999) as containing or endorsing a unilateral right of secession contrary to general international law would establish a causal link between the illegal use of military force that preceded this resolution and a non-consensual territorial change attempted by the UDI.
398. The interpretation that Security Council resolution 1244 (1999) excludes any right of secession is further supported by the position taken by States having participated in the aerial bombing of the FRY. Prior to their military campaign, they themselves had merely advocated an enhanced autonomy status of Kosovo within the FRY. Besides, the self-proclaimed goal of the operation was not to bring about a secession of Kosovo, but rather to solely avoid an alleged “humanitarian catastrophe”.
 For example, the Berlin European Council of 24/25 March 1999 expressis verbis had stated:

“The international community's only objective is to find a political future for the Kosovo, on the basis of the sovereignty and territorial integrity of the Federal Republic of Yugoslavia …”.

III
The object and purpose of Security Council resolution 1244 (1999): securing human rights for all inhabitants of Kosovo

399. The understanding that Security Council resolution 1244 (1999) aims at protecting the human rights of all ethnic groups in Kosovo underlies the whole text of the resolution. This is also evidenced by the preamble of the resolution, which assists in its interpretation by giving guidance as to its object and purpose.
 Security Council resolution 1244 (1999) specifically provides that it was adopted “to resolve the grave humanitarian situation in Kosovo, Federal Republic of Yugoslavia”.

400. As already discussed, as a general rule of interpretation, it cannot be presumed that the Security Council wanted to further encroach upon the sovereignty of the FRY than that which was considered necessary to prevent future human rights violations in Kosovo. Accordingly, only measures which are necessary and required to resolve this situation fall within the ambit of the resolution.

401. Moreover, by recalling the mandate of the International Tribunal for the Former Yugoslavia,
 the Security Council further underlined that it wanted to focus on the individual responsibility for crimes committed in Kosovo during the conflict. This again underlines the aim of Security Council resolution 1244 (1999), namely to prevent the repetition of any form of serious human rights violations, and, in the long term, to provide for a final status where such acts were to be excluded.

402. In this regard, a final status guaranteeing substantial autonomy and self-government of Kosovo within the FRY was considered a sufficient guarantee for the protection of human rights of the population of Kosovo.

403. It is in line with this, that the Security Council not only excluded any form of unilateral secession by: 

“Reaffirming the commitment of all Member States to the sovereignty and territorial integrity of the Federal Republic of Yugoslavia …”

but also reaffirmed its call: 

“for substantial autonomy and meaningful self-administration for Kosovo”

which again a contrario excludes any possibility of a unilateral secession against the will of the territorial State, i.e. Serbia.

IV
Drafting history of Security Council resolution 1244 (1999)

404. Serbia has already demonstrated that the drafting history of Security Council 1244 (1999) does not provide support for the proposition that the resolution provides for a unilateral right of secession for a minority of the population of the FRY.
 At the time, none of the members of the Security Council mentioned or even alluded to the possibility of independence for Kosovo and even less to the possibility of a unilateral secession.

405. Still, attempts have been made to interpret the statement of the then representative of the FRY as an acknowledgment that this resolution contains a right of secession,
 which is a deliberate misreading of his statement.
406. At the time, Mr. Jovanovic stated:
“Furthermore, in operative paragraph 11, the draft resolution establishes a protectorate, provides for the creation of a separate political and economic system in the province and opens up the possibility of the secession of Kosovo and Metohija from Serbia and the Federal Republic of Yugoslavia.“

407. As becomes clear from the first part of the quotation, Mr. Jovanovic was merely describing the de facto situation provided for by Security Council resolution 1244 (1999) as a “protectorate”. This was a political statement. It merely served to describe, in non-technical terms, the exercise of governmental authority in Kosovo by the United Nations, as already outlined in Serbia’s Written Statement.

408. Similarly, the reference to the “possibility” of secession by Kosovo could only be understood also as a political statement and a warning that the formula used in paragraph 11 might be misused for a future attempt to secession. Even more importantly, nothing in Mr. Jovanovic’s statement can be understood as a renunciation of Serbia’s sovereignty over Kosovo. 
V
Security Council resolution 1244 (1999) and its predecessors

409. It must also be pointed out that Security Council resolution 1244 (1999) recalled previous resolutions of the Security Council dealing with the situation in Kosovo. All of them provided for an autonomous status of Kosovo as part of the FRY, and also provided for a negotiated solution, as was inter alia admitted by the United Kingdom.
 

410. It is true that Security Council resolution 1244 (1999) was different in nature, as compared to resolutions 1160 (1998), 1199 (1998), 1203 (1998) and 1239 (1999), in that it provided for international civilian and military presences in Kosovo. However, there is absolutely no hint of a suggestion in this resolution that it constituted a departure from the long-standing goal and requirement of the Security Council to bring about a negotiated settlement to the situation in Kosovo, which would respect the territorial integrity of the FRY, and be endorsed by the Security Council.

E.
The Reaffirmation of the Territorial Integrity of the FRY/ Serbia

411. It has been further argued that the references to the territorial integrity of the FRY contained in Security Council resolution 1244 (1999) are, on the one hand, not legally binding as such,
 and on the other hand, only applicable to the “interim phase” until a final settlement has been reached.
 Finally, it has also been argued that the protection of Serbia’s territorial integrity is of limited duration, given the situation prevailing during the current interim phase.
 All of these propositions are unfounded.

I
The legal character of the reaffirmation of Serbia’s territorial integrity

412. As already shown, the notion of territorial integrity fundamentally underpins the entire system of international law.
 It is thus not a right that is granted by the Security Council but is inherent in sovereignty and, as such, is protected by the United Nations Charter. Accordingly, there was no need for the Security Council to decide that Serbia’s territorial integrity must be safeguarded, given that its territorial integrity is already protected under general international law.
 This is the reason why the Security Council simply reaffirmed Serbia’s territorial integrity – a fact acknowledged by various written statements.

413. This is also confirmed in Security Council practice with regard to other situations where the Council has similarly reaffirmed the territorial integrity of a given member State.

II
The reaffirmation of Serbia’s territorial integrity is not limited to the interim period

414. It has also been argued that the effect of the reaffirmation of Serbia’s territorial integrity is limited in time and that it does not extend to the issue of the final status of Kosovo.

415. In that regard it has to be noted that the UDI does not and cannot amount to a final settlement within the meaning of Security Council resolution 1244 (1999) – a question that has already been addressed,
 and that will also be further dealt with below.
 Accordingly, the interim status has not yet come to an end and could not have been brought to an end unilaterally. Thus, the reaffirmation of Serbia’s territorial integrity would continue to be fully applicable, even if one were to consider that it does not cover the future status of Kosovo, which it does.

416. Besides, the guarantee of Serbia’s territorial integrity also refers to and encompasses the determination of Kosovo’s future status. In Security Council resolution 1244 (1999), Serbia’s territorial integrity is reaffirmed “as set out in the Helsinki Final Act and annex 2”. Yet, there is no hint whatsoever in the Helsinki Final Act that its principles are, in one way or the other, limited in time or not applicable to specific types of situations.

417. The authors of the UDI, in a clear acknowledgment of its incompatibility with the Helsinki Final Act, try to deprive the latter of any binding effect.
 However, the Helsinki Final Act has been widely recognised as an instrument of fundamental importance, as it declares and interprets the major principles of international law.
 

418. It is also a truism that the Helsinki Final Act does not contain a general prohibition to change boundaries
 – yet any such change, in order to be in line with the Helsinki Final Act, must necessarily take place “in accordance with international law, by peaceful means and by agreement”.
 This, in particular, presupposes the agreement of the State which has title over the territory in question, i.e. Serbia.

419. With regard to the reference to Annex 2 in Security Council resolution 1244 (1999), it must be noted that it is contained in the paragraph of the resolution’s preamble that reaffirms Serbia’s territorial integrity and which does not contain any temporal limitation. Moreover, the reference to Annex 2 cannot incorporate a temporal limitation because such a limitation would contradict the concomitant reference to the Helsinki Final Act in the same provision; the plainly absurd result of applying a temporal limitation is that the territorial integrity of Serbia would be reaffirmed on a permanent basis by the reference to the Helsinki Final Act, and at the same time, for a limited duration, by the reference to Annex 2. This cannot be the case.

420. Furthermore, the relevant provision in Security Council resolution 1244 (1999) reaffirms the sovereignty and territorial integrity “of the Federal Republic of Yugoslavia and the other States in the region”.
 If this guarantee were limited in time, it would be limited not only with respect to Serbia, but also with respect to “the other States in the region” which certainly could not have been the intention of the Security Council.

421. Therefore, the guarantee of the sovereignty and territorial integrity of Serbia in Security Council resolution 1244 (1999) incorporates the substantive content of Annex 2, and in particular its para. 8, without at the same time also incorporating its temporal limitations. This is confirmed by the fact that paragraph 1 of resolution 1244 (1999) also makes a reference to Annexes 1 and 2 when it provides that a political solution to the Kosovo crisis shall be based on the general principles contained therein. This reference would make no sense if it were read as including the same temporal limitations that apply to the content of the annexes, because it cannot be that the Security Council intended the political solution to the Kosovo crisis to be provisional.

422. The fact that the reaffirmation of Serbia’s territorial integrity is not limited to the interim status is also confirmed by yet another consideration. Limitations of Serbia’s sovereignty with regard to Kosovo are expressly mentioned in Security Council resolution 1244 (1999), such as e.g. the obligation to withdraw military forces from Kosovo. It would be surprising, to say the least, to consider a fundamental limitation of Serbia’s territorial integrity, namely the obligation to surrender permanently a substantial part of its national territory, to be provided only in a mere cross-reference to an Annex.

III
Security Council resolution 1244 (1999) did not touch upon Serbia’s title to territory

423. It has also been argued that the reaffirmation of Serbia’s territorial integrity and sovereignty contained in Security Council resolution 1244 (1999) must be interpreted in light of the fact that by virtue of Security Council resolution 1244 (1999) the FRY had been denied de facto control over Kosovo in recent years.
 This is plainly wrong, considering the fact that Security Council resolution 1244 (1999) deliberately decided not to detach Kosovo from the FRY, but only to provide for its administration by the United Nations. Accordingly, Serbia has retained full title with regard to Kosovo – a fact the Security Council specifically reaffirmed by referring to and reiterating the notions of sovereignty and territorial integrity of the FRY.

424. This was acknowledged, inter alia, by the Government of the United Kingdom in the Behrami case before the European Court of Human Rights:

“The legal status of Kosovo was not, however, changed by resolution 1244. It remained part of what was then the Federal Republic of Yugoslavia.”

IV
The reference to the Rambouillet Accords in Security Council resolution 1244 (1999)

425. Much has been made in various written statements of the reference in Security Council resolution 1244 (1999) to the Rambouillet Accords,
 and in particular, the reference to the “will of the people” contained therein, a matter that Serbia has already addressed.
 Further to that, Serbia wishes to now add the following comments.

426. The relevant part of the Rambouillet Accords, i.e. Chapter 8, Article 1, paragraph 3 thereof, contains several important features which have not been dealt with by those States which merely refer to the “will of the people” mentioned therein. The provision reads:

“Three years after the entry into force of this Agreement, an international meeting shall be convened to determine a mechanism for a final settlement for Kosovo, on the basis of the will of the people, opinions of relevant authorities, each Party's efforts regarding the implementation of this Agreement, and the Helsinki Final Act, and to undertake a comprehensive assessment of the implementation of this Agreement and to consider proposals by any Party for additional measures.“

427. First, said provision does not provide for a final settlement as such, but rather only for a mechanism for a final settlement, i.e. it only provides how an eventual final settlement should be reached, but not what its content would be.

428. Second, the very term “international meeting” presupposes the involvement of international actors, as well as the participation of the State most directly concerned, namely Serbia, thus per se excluding any form of unilateral action by any of the parties to the conflict.

429. Third, Chapter 8, Article 1, paragraph 3 of the Rambouillet Accords is the only place where the text uses the notion of “people”, while otherwise always referring to the “population of Kosovo”. Thus, it may be inferred that the “people” referred to in Chapter 8, Art. 1, paragraph 3 is not identical to the population of Kosovo.

430. Fourth, the text provides that any such determination of a possible mechanism shall by based on all these factors taken together, namely the will of the people, opinions of relevant authorities, each Party's efforts regarding the implementation of this Agreement, and finally the Helsinki Final Act. It does so without setting up any form of hierarchy among these four factors, which therefore have all to be taken into consideration on an equal footing. Given the inclusion of these four relevant factors (including the reference to the guarantee of territorial integrity as contained in the Helsinki Final Act), it must be concluded that neither the Rambouillet Accords nor Security Council resolution 1244 (1999) allow a unilateral decision to be taken by one of the parties on the outcome of this process. 
431. Fifth, the Kosovo Albanian side formally proposed during the Rambouillet negotiations an explicit reference to the principle of self-determination and further a proviso providing that the final status would be unilaterally determined or confirmed by way of a referendum, which would have paved the way for a unilateral declaration of independence after the three-year interim period provided for in the Rambouillet Accords.
 These Kosovo Albanian proposals were rejected and were, on purpose, not included in the text.
 

432. Given this drafting history, the reference to the Rambouillet Accords in Security Council resolution 1244 (1999) cannot now be interpreted as providing for the possibility of unilateral action without endorsement by the Security Council. 
V
The notion of self-government

433. It has also been claimed that the reference to “self-government”, as contained in Security Council resolution 1244 (1999),
 encompasses both “self-government” of Kosovo within Serbia, and the creation of an independent State.
 Yet, as has already been demonstrated in detail in Serbia’s Written Statement, the very term “self-government”/“auto-administration” in the English and French versions of Security Council resolution 1244 (1999), as well as the context within which it is used, preclude any possibility of a unilateral declaration of independence by the Provisional Institutions of Self-Government.

F.
Security Council Resolution 1244 (1999) Excludes Any Unilateral Determination of the Future Status of Kosovo by the Provisional Institutions of Self-Government

434. Serbia’s Written Statement has already demonstrated that Security Council resolution 1244 (1999) excludes any unilateral determination of the future status of Kosovo and that, in particular, the notion of “political settlement” per se excludes any attempt to unilaterally create a fait accompli. Some written statements have clearly neglected this important point, as will be demonstrated below.

I
The requirement of negotiations

435. Paragraph 8 of Annex 2 clearly establishes that negotiations are to take place between the parties.
 In accordance with Annex 2, it is these negotiations, and only these negotiations, that will lead to a final settlement and thereby also provide for the final status of Kosovo to be agreed upon by the parties. It follows that the references to the Helsinki Final Act and Annex 2 of Security Council resolution 1244 (1999) in the preambular clause of Security Council resolution 1244 (1999) reaffirming Serbia’s territorial integrity, must be understood as precluding unilateral secession.

II
The notion of ”political settlement”

436. Under paragraph 11 (a) of Security Council resolution 1244 (1999), UNMIK shall exercise its competences “pending a final settlement”. It has been argued that the UDI constitutes such a “political settlement”.

437. Yet, as was already demonstrated in various written statements,
 the ordinary meaning of “settlement” precludes a unilateral act such as the UDI as constituting a “settlement”. Furthermore, it must also be noted that the term ”settlement”/”règlement”, as used in paragraph 11 (a) of Security Council resolution 1244 (1999), is identical to the term “settlement”, as used in Article 2, paragraph 3, as well as Article 33, of the Charter of the United Nations, which both preclude methods leading to any kind of unilateral fait accompli.

438. This requirement for both sides to participate in order for a “settlement” to be reached was also confirmed as early as 1999 in a statement by the Contact Group.
 The Chairman’s Conclusions underlined the mandatory interlinkage between negotiations and a political settlement by calling upon both parties to commit themselves “to a process of negotiation leading to a political settlement”.

439. As a matter of fact, such a link had previously been established in a more general context in the Manila Declaration on the Peaceful Settlement of International Disputes.
 It has also to be noted that international practice commonly uses the notion of “settlement” or “political settlement” in the context of agreed solutions which have been reached, or are envisaged as being reached, by way of negotiations. In this regard, one could mention the “Agreement on a Comprehensive Political Settlement of the Cambodia Conflict”,
 the “Declaration on Measures for a Political Settlement of the Georgian/Abkhaz Conflict”,
 or the “Treaty on the Final Settlement with Respect to Germany of September 12, 1990”.

440. Accordingly, had the Security Council wanted to provide for the possibility of a unilateral solution, thereby deviating from common practice, it would have used different wording or indicated in some other manner that a non-consensual solution, neither agreed upon with the territorial State nor endorsed by the Security Council, had also been contemplated.

III
The notion of “political settlement” and the overall system of collective security set up by the Charter of the United Nations

441. Further, any interpretation of a ”political settlement” that would allow unilateral steps, such as the UDI, would be incompatible with the overall system of collective security set up by the Charter of the United Nations. Under the Charter, it is for the Security Council to deal with threats to international peace and security by taking measures under Chapter VII.

442. Specifically with regard to Security Council resolution 1244 (1999), its preambular paragraph 1 underlined the primary responsibility of the Security Council for the maintenance of international peace and security. When this paragraph is read together with the determination in preambular paragraph 12 that the situation in the region did constitute a threat to international peace and security and the fact that the Security Council acted under Chapter VII of the Charter, this means that it is the Security Council’s sole prerogative to definitely settle the situation.

443. It would be surprising, to say the least, to assume that the Security Council had granted the parties the right to unilaterally provide for any form of alleged “final settlement”, even more so since the Council had decided to remain “actively” seized of the matter.
 As a matter of fact, any such alleged carte blanche that would have allowed a unilateral change of the international legal status of a territory subject to Security Council administration, either for the territorial State or the population concerned, would carry the inherent risk of again destabilizing the region and thereby necessitating renewed Security Council action under Chapter VII.

444. Moreover, acknowledging a unilateral right of secession that could be exercised with regard to a territory currently under the United Nations administration would also run the risk that in the future the Security Council and its permanent members would be less able to agree on measures that would involve the United Nations’ administration of a territory. Even more problematic would be the risk that the respective territorial States concerned would, unlike the FRY in case of Security Council resolution 1244 (1999),
 no longer accept any such administration for fear of it leading to a secession of a part of their territory.

445. Even the authors of draft Security Council resolution of 17 July 2007 – Belgium, France, Germany, Italy, the United Kingdom, and the United States – considered that “the unresolved situation in Kosovo continues to constitute a threat to international peace and security.”

446. It is for this reason that they themselves, contrary to their current position before the Court in these proceedings,
 had still considered in July 2007, i.e. only seven months before the issuance of the UDI, that a further Security Council resolution was necessary in order to move the situation forward.
 This necessarily implies that from their viewpoint, too, a unilateral secession was not in line with Security Council resolution 1244 (1999). It is also noteworthy that the said draft resolution, if adopted, would have itself referred back to Security Council resolution 1244 (1999), thereby providing for an interlinkage with the current interim status created by Security Council resolution 1244 (1999). It was accordingly the view of the drafters that only such a new resolution, if adopted, could have changed the current status quo created by Security Council resolution 1244 (1999).

IV
Subsequent interpretation of the notion of ”political settlement”

447. Serbia has already demonstrated that, contrary to the position adopted by some States, Security Council resolution 1244 (1999) generally, and with regard to the necessity of a “political settlement” more specifically, excludes – and was continuously perceived to exclude – any unilateral solution to the Kosovo crisis. It is indeed quite telling that this view was also shared by States which now take a different position, as well as by the United Nations Special Representative for Kosovo. Apart from the practice already referred to in Serbia’s Written Statement, this is also confirmed by the practice of both States and organs of the United Nations.

(1) Further subsequent State practice

448. For example, the United States, the United Kingdom, Canada and Germany, have in the past consistently taken the unqualified position during Security Council debates that any “final settlement” would necessarily require the consent of both sides.

449. Already in 2001, US Ambassador Holbrooke made the following remark about the final status process:

“I think we should be clear about two points before this process begins. First, the terms of any eventual settlement must be mutually acceptable to both sides and backed by the international community. No other approach will result in a stable, long-term solution. No other approach will permit a significant drawdown in external forces.”

450. The Ambassador of the United Kingdom stated in 2003:

“The United Kingdom condemns unilateral statements on Kosovo's final status from either side. We will not recognize any move to establish political arrangements for the whole or part of Kosovo, either unilaterally or in any arrangement that does not have the backing of the international community.”

451. The Ambassador of Greece, speaking on behalf of the European Union, as well as on behalf of Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia, Slovenia, Bulgaria, Romania, Turkey, Iceland and Liechtenstein, stated the following:

“Building effective, transparent and accountable institutions for the benefit of all the communities, while at the same time adhering to the obligations stemming from Security Council resolution 1244 (1999) and the Constitutional Framework and not prejudging the final status, should be the goal of our actions.”

452. This view was also shared by other States. Thus, at the 4430th meeting of the Security Council, e.g. the Ambassador of Mauritius remarked:

“Any attempt to change the status of Kosovo would go against the commitments made under the relevant Security Council resolutions and other agreements, the most recent one signed in Belgrade earlier this month.”

453. It is quite telling that Germany now attempts to modify its own previous position by submitting in its Written Statement that Security Council resolution 1244 (1999) “prohibited unilateral steps of either side regarding the status of Kosovo before the beginning of the political process and while the political process was ongoing and had still some prospect of success”.

454. There is no hint of a suggestion, however, in the text of Security Council resolution 1244 (1999) that would confirm this conclusion. Furthermore, as will be demonstrated below, the possibility of negotiations had not been exhausted.
 Moreover, any such determination of an alleged “lack of any prospect of success” of future negotiations had to be made, if at all, by the Security Council, since it established the regime laid down in the resolution 1244 (1999). Such a determination cannot be made by other organs as they are not empowered to do so,
 and even less so by one party to the conflict - nemo judex in sua causa. Given the overriding powers of the Security Council, there was no danger that the parties would lock themselves in a frozen conflict, as has already been submitted.

(2) Subsequent practice of organs of the United Nations

455. Relevant organs of the United Nations took the same position. In addition to the practice already referred to in Serbia’s Written Statement,
 it should be noted that already in 2001, the then Special Representative of the Secretary-General Haekkerup stated:

“Although there will be a clear functional and organizational separation between UNMIK and the provisional institutions of self-government, procedures will be in place to ensure that the Assembly and the Government fully respect Security Council resolution 1244 (1999) and the Constitutional Framework for Provisional Self-Government. The issue of an eventual declaration of independence would hence be obsolete, since this is by no means within the authority of the self-government.”

456. He later continued:

“Finally, I would like to underline that, as the Yugoslav Ambassador clearly said, provisional self-government does not prejudice the final status. It is very clear, in how we have defined the powers of the provisional self-government, that questions about the final status or the sovereignty are not part of the mandate. That is a reserved power and will be dealt with when we come to the final political settlement. I want to underline that point so that there is no doubt about what is the position in that regard.”

457. On 6 November 2002, the Special Representative of the Secretary-General addressed a letter to the President of the Kosovo Assembly, the relevant part of which stated the following:

“The future status of Kosovo is open and it will be decided solely by the Security Council. No third party or parties can prejudge it.”

458. On 7 November 2002, i.e. only one day later, he reiterated his view by stating:

“Neither Belgrade nor Pristina can prejudge the future status of Kosovo. Its future status is open and will be decided by the UN Security Council. Any unilateral statement in whatever form which is not endorsed by the Security Council has no legal effect on the future status of Kosovo.

459. It is also relevant to note that in relation to the appointment of the Special Envoy of the Secretary-General, Mr. Ahtisaari, the President of the Security Council had communicated to the Secretary-General the ”Guiding principles of the Contact Group” which provided that “any solution that is unilateral … would be unacceptable”.

460. And as late as 2006, the then Secretary-General’s Special Representative for Kosovo. Mr. Jessen-Petersen stated:

“UNMIK is not a player in the status process. Our job is to fulfil our mandate as set forth in resolution 1244 (1999). But having said that, from the start it has been important to me that the activities of UNMIK in Kosovo should be consistent with and supportive of the status process being conducted out of Vienna. With that process gaining momentum, it is clear that we are moving towards the end of the UNMIK mandate. Much work has already been done on what will follow it. Of course, this work cannot prejudge what this Council might decide.“

461. Similarly, a 2006 opinion of the European Commission for Democracy through Law has also excluded the possibility of unilateral action determining Kosovo’s future status.

462. Besides, it is also worth noting that the vast majority of those members of the Security Council approving, in principle, the proposal submitted by the Special Envoy of the Secretary-General Mr. Ahtisaari, similarly took it for granted that his proposal must be endorsed by the Security Council in order to be able to provide for a final settlement.

V
The irrelevance of the “political” character of the process/solution

463. Some written statements have implied that the political character of the process of negotiations for a final status of Kosovo is indicative of the fact that it could be considered at one point “to have run its course”.
 Yet, as the Court has reiterated time and again, the political nature of any given question does not deprive it of its legal nature, which must still be answered in accordance with international law.
 Indeed, in particular where political considerations are prominent, it may be particularly necessary to scrupulously apply the relevant legal principles applicable with regard to the matter.

G.
The ”Political Process” Envisaged in Security Council resolution 1244 (1999) Was Not Bona Fide Exhausted

464. It has frequently been argued in various written statements,
 as well as in the written contribution by the authors of the UDI,
 that the “political process” provided for in Security Council resolution 1244 (1999) had been exhausted and that accordingly any further negotiations would thus have been in vain.
 This assumption is erroneous, both on substantive and on procedural grounds. Further, and in any event, the authors of the UDI cannot rely on any such alleged exhaustion because they themselves are the reason for the alleged deadlock.

I
The negotiation process on the final status of Kosovo was not conducted in an open and unbiased manner

465. As demonstrated above,
 Security Council resolution 1244 (1999) required a bona fide negotiation process between the parties aiming at a mutually acceptable solution. This process was supposed to be facilitated by interested third States, sitting as the Contact Group, and, since 2006, by the Special Envoy of the Secretary-General Ahtisaari. However, as outlined above in detail,
 from the very beginning of the status process, Mr. Ahtisaari and certain members of the Contact Group opted for independence of Kosovo as the only possible solution. Consequently, the final status negotiations were not conducted in an open and unbiased manner. In such circumstances, the Kosovo Albanian leadership did not have any incentive to consider any compromise solution for the future status, and throughout the whole status process continuously rejected any form of solution that fell short of independence.

466. In these circumstances, it is not surprising that the final status process conducted before the UDI did not yield any result. At the same time, however, it cannot be argued, given the circumstances prevailing throughout the process, that the process has been exhausted. Furthermore, as will now be demonstrated, future negotiations are not excluded.

II
Future negotiations were and are not excluded

467. It should be first noted that Serbia, in contrast to the authors of the UDI, has never excluded future negotiations on the international legal status of Kosovo. To the contrary, Serbia has time and again reiterated its continued willingness to enter into negotiations on the final status of Kosovo, offering a wide range of possible models of autonomy and self-government based on internationally accepted models and examples.

468. It is also of particular relevance that the Special Envoy had already in 2007 predicted that “the potential [for negotiations] to produce any mutually agreeable outcome on Kosovo’s status [was exhausted]”. His view was however not shared by the international community. Rather, the negotiations between the parties continued, his evaluation notwithstanding, under the auspices of the so-called ”Troika”, representing the European Union, the United States, as well as the Russian Federation.

469. Even more importantly, before the negotiations under the auspices of the Troika had even started, some members of the Troika had already publicly declared that the only possible outcome would be independence for Kosovo anyhow, thus from the outset seriously jeopardizing any possible compromise.
 

470. It is obvious that such statements necessarily did not move the negotiation process forward, but rather fostered the long-standing view of the Kosovo Albanians that third parties would eventually support unilateral action, even if this was in violation of Security Council resolution 1244 (1999) and general international law.

471. It is worth noting that even after the conclusion of the Troika’s mandate, the Parliamentary Assembly of the Council of Europe on 22 January 2008, i.e. less than four weeks prior to the UDI, adopted the position that talks between the parties should continue on the basis of Security Council resolution 1244 (1999) and stressed the role of the Security Council in this regard. The relevant resolution provided: 

“...the Assembly concludes that, as the most recent stage in the negotiations has not resulted in compromise, alternative ways should be envisaged to secure the continuation of the talks on the basis of the UNSC Resolution 1244 and the attainment of a compromise solution in the near future, with a view to preventing Kosovo from becoming a powder-keg and ultimately a frozen conflict in the Balkans. In this context, the Assembly calls on UNSC members to do everything in their power to overcome the differences and to find the way to reach a timely compromise as the only guaranteed basis for peace and stability in the region.”

472. Furthermore, international practice and experience demonstrates that even conflicts concerning the status of territories which may have seemed unsolvable for significant periods of time, sooner or later become ripe for a negotiated solution. Such was the case with the question of Northern Ireland, where a final settlement was reached in 1998 after decades of conflict.

473. Frequent examples also confirm that the international community is not willing to accept unilateral attempts to alter a given status quo, and, in particular, has been determined in pushing for negotiated and mutually acceptable solutions by the parties even after the lapse of significant periods of time, in the cases of Cyprus,
 Western Sahara
 and Palestine
 among others.

474. It should also be noted in passing that certain States that recognize the so-called “Republic of Kosovo” have, be it only inadvertently, accepted the very possibility of future negotiations. Thus, Denmark for example, has argued that the Court is not competent to deal with the parameters of future negotiations to take place between Kosovo and Serbia.
 By doing so, Denmark has implicitly accepted that such negotiations are indeed possible, not in vain and, in particular, not excluded either de jure or de facto.
475. Similarly, the Netherlands accepted that the UDI was made “without the agreement of all stakeholders”, but contemplated that a solution could still be found be way of negotiation when stating:
“A political solution on the status of Kosovo that has the agreement of all stakeholders has, therefore, yet to be achieved.”

476. As a matter of fact, the Court’s opinion will shed new light on the question whether the UDI was in accordance with international law. It will accordingly give the parties, as well as the Security Council and the United Nations at large and its membership, guidance on how to further proceed. Indeed, it may be presumed that all actors involved will act in accordance with the Court’s authoritative legal determination, which may provide new impetus for a renewal of the negotiation process.

III 
Only the Security Council itself may make a determination on a possible conclusion of the political process foreseen in Security Council resolution 1244 (1999)

477. It has been argued that several actors, including the Special Envoy of the Secretary-General, the Special Representative of the Secretary-General, the so-called Troika, as well as the Secretary-General made, in one way or another, determinations that the negotiations had allegedly been exhausted, which allegedly lead to the conclusion of the political process foreseen in Security Council resolution 1244 (1999).

478. It has to be noted, however, that it is only the Security Council which has the power to determine whether all possibilities for negotiations have been exhausted and whether a final settlement has been reached. This is confirmed by the Written Statement of the United Kingdom which itself referred to paragraph 19 of Security Council resolution 1244 (1999) as “underscoring the authority of the Security Council to discontinue the situation”.

479. Security Council resolution 1244 (1999) leaves no doubt that the Security Council did not want to entrust the Secretary-General or his Special Representative, and even less so the Secretary-General’s Special Envoy, with any form of authority to make determinations as to the outcome of the negotiations between the parties. Rather, under paragraph 6 of Security Council resolution 1244 (1999), the Security Council merely requested the Secretary-General to appoint, in consultation with the Security Council, a Special Representative ​“to control the implementation of the international civil presence” but not to make any determinations as to a final settlement. Instead, paragraph 11, lit. (e) of Security Council resolution 1244 (1999) only entrusted the international civil presence with the task of facilitating a political process designed to determine Kosovo’s future status. Given the ordinary meaning of ”facilitating”, it is clear that the Special Representative of the Secretary-General was not to make determinations pertaining to the status or outcome of this political process.

480. This result is also confirmed by paragraph 19 of Security Council resolution 1244 (1999). It provides that: 

“the international civil and security presences are established for an initial period of 12 months, to continue thereafter unless the Security Council decides otherwise”.
481. This implies that the Security Council would have to adopt, once the goals of Security Council resolution 1244 (1999) have been reached and a final settlement has been agreed upon, a new resolution bringing to an end the international civilian and military presences in Kosovo. The very fact that the Security Council has not yet adopted such a resolution proves that the Security Council does not yet consider that a final settlement has been reached, and more specifically, that the UDI does not amount to this envisaged final settlement.

482. Moreover, and specifically with regard to statements made by Special Envoy Mr. Ahtisaari, it is important to note that he himself took the position, as already noted,
 that it would be up to the Security Council to make determinations and reach decisions as to a possible final settlement. Moreover, under his terms of reference and in accordance with Security Council resolution 1244 (1999), the purpose of his engagement was simply to facilitate the political process designed to determine the future status of Kosovo, subject to control by the Security Council. It is for this reason that the Council, by way of a presidential statement, requested that the Secretary-General was to “provide regular updates on progress in determining Kosovo's Future Status, as defined by Security Council resolution 1244 (1999)”,
 thus leaving no doubt that any final determination and decision arising under Security Council resolution 1244 (1999) would be exclusively made by the Security Council itself. Accordingly, the proposal by the Special Envoy was nothing more than a proposal submitted to the Security Council that was in turn free to either adopt it or not to adopt it. As is well known, this proposal was not accepted by the Security Council.

483. It is also particularly relevant that the Secretary-General himself formally acknowledged the prerogatives of the Security Council with regard to the proposal submitted by his Special Envoy Mr. Ahtisaari by stating:

“On 3 April 2007, I submitted to the Security Council the Comprehensive Proposal for the Kosovo Status Settlement (S/2007/168/Add.1), prepared by my Special Envoy for the Future Status Process for Kosovo, Martti Ahtisaari. The Council did not, however, endorse the proposal.”

IV

In any event, any such alleged exhaustion of negotiations may not be relied upon either by the authors of the UDI or by third parties given that it was caused by the authors of the UDI themselves

484. In any case, it has to be noted that it was the authors of the UDI who unilaterally decided to no longer participate in future negotiations on the final international legal status of Kosovo. It is thus due to their behaviour that such negotiations are currently not taking place.

485. In other words, the authors of the UDI and the States supporting them have themselves created a situation which, in their view, proves the futility of further negotiations in which they did not wish to participate. They have thus been acting in bad faith. More specifically with regard to the post-1999 situation, it must be also reiterated that the Kosovo Albanian side has – right from the very beginning and until the end of the Troika process – continuously rejected any form of solution short of independence, including proposed solutions where Serbia would not have had effective de facto control over the territory.

H. 
The Non-Action by the Special Representative of the Secretary-General, the Secretary-General, and the Security Council, Does Not and Cannot Amount to a Tacit Recognition of the Legality of the UDI

486. Attempts have also been made to argue that the UDI should be considered lawful due to the simple fact that it was not nullified by the Special Representative of the Secretary-General, nor considered illegal by the Secretary-General,
 nor addressed by the Security Council.
 This argument warrants several remarks.

I
Alleged tacit recognition of the UDI by the Secretary-General and his Special Representative

487. First, following the UDI, the Special Representative has amended draft laws adopted by the Assembly of Kosovo so as to counter any perception of independence contained in such draft laws.

488. Second, and as outlined above, in implementing Security Council resolution 1244 (1999), the Secretary-General and his Special Representative act under the overall authority of the Security Council. Yet, it is common knowledge that the positions within the Security Council (including among its permanent members) vary as to the question whether the UDI was legal or illegal. Accordingly, for political reasons the Security Council has not provided guidance to the Secretary-General or his Special Representative. It is for this reason that both the Secretary-General and his Special Representative have taken a status neutral approach. Indeed, such an approach does not amount to acquiescence because it clearly does not accept the UDI. As the Secretary-General himself put it unequivocally in a letter to President Tadic dated June 12, 2008:

“The position of the United Nations on the question of the status of Kosovo has been one of strict status neutrality.”

It would clearly run counter to this position to now interpret the behaviour of either the Secretary-General or his Special Representative as a tacit acceptance of the UDI.

489. Third, Kosovo authorities have seriously challenged the de facto exercise of the mandate of the Special Representative of the Secretary-General. As the Secretary-General put it in his November 2008 report:
“As a consequence of the deeply diverging paths taken by Belgrade and the Kosovo authorities following Kosovo's declaration of independence, the space in which UNMIK can operate has changed. As is evident from the developments on the ground, my Special Representative is facing increasing difficulties in exercising his mandate owing to the conflict between resolution 1244 (1999) and the Kosovo Constitution, which does not take UNMIK into account. The Kosovo authorities frequently question the authority of UNMIK in a Kosovo now being governed under the new Constitution. While my Special Representative is still formally vested with executive authority under resolution 1244 (1999), he is unable to enforce this authority. In reality, such authority can be exercised only if and when it is accepted as the basis for decisions by my Special Representative. Therefore, very few executive decisions have been issued by my Special Representative since 15 June.”

490. Fourth, as can be deduced from the list of relevant documents contained in the dossier prepared by the Secretariat of the United Nations pursuant to the Court’s Order of 17 October 2008, the Secretary-General does not appear to have yet received legal guidance from the Undersecretary-General for Legal Affairs of the United Nations, the Legal Counsel, concerning the legality of the UDI. This is yet another reason why no action has yet been taken by either the Secretary-General or his Special Representative.

491. Similar considerations apply, mutatis mutandis, with regard to the fact that the Special Representative had, in 2005, taken note of the negotiation mandate adopted by the Assembly of Kosovo which provided for the goal of independence.
 On the one hand, the Special Representative had only taken note of the platform for the then starting status talks, and not of any kind of purported decision on independence. On the other hand, and even more importantly, Serbia as the State possessing title to territory with regard to Kosovo may at any point renounce its rights concerning the territory. Accordingly, there was nothing that hindered the Kosovo Albanian side to strive for a consensual separation from Serbia as part of the overall negotiation process and even less was there any reason why the Special Representative of the Secretary-General should hinder them from pursuing this political goal as part of their negotiation strategy.
II
Alleged tacit recognition of the UDI by the Security Council

492. As mentioned, and as is public knowledge, the Security Council was not and is not in a position to either welcome or condemn the UDI, due to the divergent views within the membership of the Council, including its permanent members. Yet, it is misleading to draw the conclusion from the ensuing Security Council’s inaction that it might have thereby indicated that the UDI was not in breach of international law. As the Court has rightly noted:
“The fact that a particular proposal is not adopted by an international organ does not necessarily carry with it the inference that a collective pronouncement is made in a sense opposite to that proposed.”

493. The argument that the non-action of the Security Council supports the UDI’s lawfulness also runs counter to the fact that Security Council resolution 1244 (1999) does not oblige the Security Council to positively decide on the existence of a breach of its resolution (1244). Otherwise, the very powers of the Security Council at large would be circumvented by enabling any one of its permanent members to de facto allow parties to a conflict to violate binding Security Council resolutions by simply vetoing any further resolution determining the breach of the relevant prior resolution.

494. In conclusion, inaction of the Security Council, the Secretary-General and his Special Representative cannot be perceived or interpreted as a tacit recognition of the alleged legality of the UDI. As a matter of fact, “to give legal significance to an omission of an organ to condemn is problematical”.

I.
The Alleged ”Unsustainability” of the Interim Status Created by Security Council Resolution 1244 (1999)

495. Several written statements
 have also attempted to persuade the Court that the status created by Security Council resolution 1244 (1999) is allegedly “unsustainable”. It should be first noted that in any event an acceptance of broad autonomy, as proposed by Serbia, would bring to an end this alleged uncertainty. It should be also noted that the vast majority of member States of the United Nations have not recognized ”Kosovo” as an independent State despite the recent and on-going pressure to do so emanating from some States that support Kosovo independence. Accordingly, the UDI has, contrary to the above-mentioned assumption, not brought to an end the uncertainty with regard to the international legal status of Kosovo, but has rather lead to an extension thereof sine die.

496. Furthermore, the Security Council, when adopting Security Council resolution 1244 (1999), was well aware that reaching an agreement on a final status may take time. It is notably for this reason that it deliberately decided not to limit in time the mandates of the civilian and the military presences. Moreover, it is up to the relevant organs of the United Nations, and notably the General Assembly, in exercising its rights concerning the budget of the organisation, to reach conclusions and make decisions on the size and format of the international civilian presence in line with any future decisions the Security Council might make, and in light of the guidance provided by the Court’s advisory opinion on the matter. Pending such decisions, any such allegations of “unsustainability” cannot serve as a pretext for unilateral action.

J.
Conclusion

497. Accordingly, the UDI runs counter to the legal regime established by the Security Council in Security Council resolution 1244 (1999), given that no mutually acceptable solution has yet been reached nor endorsed by the Security Council. Pending a final status agreement, Kosovo remains subject to the regime established by Security Council resolution 1244 (1999) and continues to form part of the territory of Serbia, the territorial integrity of which has been reaffirmed by this very resolution.

498. In conclusion of this part, it should be stressed once again that Security Council resolution 1244 (1999) brought to an end a unilateral military action in violation of international law and reinstated the role and primacy of the Security Council with regard to the maintenance of international peace and security, as provided in the United Nations Charter. This would be reversed by accepting the legality of the UDI adopted by one side without Security Council endorsement.
499. Doing so would also amount to awarding actors who are unwilling to further bona fide continue with a negotiation process, be it only because they knew they were supported by a certain number of States (including those that had unilaterally used military force in 1999) that were willing to disregard both the principle of territorial sovereignty, as reaffirmed in Security Council resolution 1244 (1999), and the Council’s pivotal role under the Charter.
500. Moreover, doing so would also amount to approving unilateral acts which has in the past, on several occasions, given rise to serious abuses and cannot, regardless of the present defects in international organization, find a place in international law.

Chapter 10

RECOGNITION AS SUCH DOES NOT GRANT RETROACTIVE LEGALITY OR PURGE ILLEGALITY

A.
Introduction

501. The issue before the Court relates to and is limited to the UDI adopted by the Provisional Institutions of Self-Government in Kosovo on 17 February 2008. The request for the advisory opinion does not ask the Court to characterise those recognitions that have occurred as being either lawful or unlawful or at all. However, the question of recognition is important to the extent that any such recognition or recognitions cannot as such affect the unlawful nature of the UDI. In its Written Statement, the Republic of Serbia submitted that:

(i) Recognition as such is, as a matter of general international legal principle, not constitutive of statehood.

(ii) Recognition is essentially a political and discretionary act of a State with determinative effects only within its own domestic legal system and with regard to bilateral relations with the recognised State.

(iii) Accordingly, recognition cannot determine the legal nature of the asserted independence of a purported State in any binding way in international law.

(iv) An illegal act, such as the UDI, cannot as a matter of general principle be creative of legal rights.

(v) Recognition as such cannot legitimate an illegal act nor may it re-characterise that unlawful act as legal.

(vi) As a matter of fact, the long list of States not recognising Kosovo and their global distribution undermines any thesis as to the legitimation of the legally flawed declaration of independence by the Provisional Institutions of Self-Government of Kosovo.

(vii) The fact that the United Nations has not accepted Kosovo as a member adds to the range of international conduct demonstrating the unacceptability of the proposition that a new State has been validly created.

502. It was particularly emphasised that an illegal unilateral act cannot produce legal consequences, ex injuria jus non oritur, so that the attempt made by some States to support the creation of a new State on the territory of Serbia through recognition is devoid of any legal relevance for the present advisory proceedings.
 In order for the ex injuria principle to have any real meaning, it must be understood as preventing the validation of unlawful situations. 

503. The Canadian Supreme Court in the Quebec Secession case emphasised that:

“... international recognition is not alone constitutive of statehood and, critically, does not relate back to the date of secession to serve retroactively as a source of a ‘legal’ right to secede in the first place (...) 

It may be that a unilateral secession by Quebec would eventually be accorded legal status by Canada and other states, and thus give rise to legal consequences; but this does not support the more radical contention that subsequent recognition of a state of affairs brought about by a unilateral declaration of independence could be taken to mean that secession was achieved under colour of a legal right. (...)

Such recognition, even if granted, would not, however, provide any retroactive justification for the act of secession, either under the Constitution of Canada or at international law.”

504. The Canadian Supreme Court particularly stressed that whatever role recognition by third States may play within international relations, it cannot as such alter the legality or otherwise of the initial act of independence or secession. Recognition in international law concerns the conduct of international relations and not the modification of existing legal rules and juridical situations. The Supreme Court also made the point that recognition cannot retroactively legitimate in law what is already an established illegality. Recognition does not, and cannot, reach back into the domestic legal system of an individual State in order to alter its legal norms and their application, nor can it retroactively re-classify the status of an illegal act either in domestic or in international law.

505. Accordingly, whatever the political impact of the recognitions, it is submitted that they cannot have the effect of altering such a foundational principle of international law such as the principle of territorial integrity and thus render lawful an unlawful unilateral and non-consensual secession. 

506. Further, for the purposes of this request for an advisory opinion, recognition is relevant only from the negative point of view, that is its inability to validate an unlawful act.

507. It is to be noted that no State has argued that the effect of those recognitions that have taken place is to have created a new State of Kosovo. It is also to be noted that no State has argued that the question of lawfulness or not of these recognitions as such is one that is before the Court. 

508. In any event, it is clear that the “Republic of Kosovo” has not complied with the factual requirements laid down in international law for Statehood, something which constitutes a logical precursor to recognition. 

B.
Statehood Requirements

509. In its Written Statement, Serbia has pointed out that even if the so-called “Republic of Kosovo” were to have had a legal basis for its claim of Statehood (which is denied), it would not conform with the requirements laid down in international law for such status, particularly in view of the fact that there is no effective independent government in Kosovo. In brief, it was noted that:

(i) UNMIK continues to act within the territory, together with EULEX. 

(ii) KFOR continues to be the ultimate military and security authority in the territory. 

(iii) Serbia continues to retain its sovereign rights over Kosovo insofar as they are compatible with Security Council resolution 1244 (1999). 

(iv) The Provisional Institutions of Self-Government, purporting to have become the organs of an independent State, in fact substantially exercise the same authority that they have performed previously, on the basis of Security Council resolution 1244 (1999).

510. The United Nations Secretary-General has emphasised that UNMIK continues to be deployed in Kosovo within the framework of Security Council resolution 1244 (1999).
 The same situation applies with regard to KFOR.
 Further and contrary to the wishes of the so-called “independent” authorities,
 EULEX was deployed within the framework of Security Council resolution 1244 (1999) and with the support of Serbia.
 In addition, it is very clear that the purported “independent government” does not have political control over the whole territory of Kosovo, nor is it recognised by the entire population of Kosovo as having the authority to exercise such control. While the Assembly of Kosovo claims to adopt legislation without reference to the powers of the Secretary-General’s Special Representative under Security Council resolution 1244 (1999), it has been pointed out that the:

“majority of Kosovo Serbs continue to recognize UNMIK as their sole and legitimate civilian international interlocutor... This has had significant implications, including in the police, customs and judicial sectors, where UNMIK continues to play a prominent role.” 

511. It is also to be noted that many of the normal functions of government cannot be carried out by the “independent government”. It is well known that corruption and crime of all kinds are rampant in the areas supposed to be under the control of this government.
 These are all issues that have not been addressed by those making written statements in favour of the UDI, nor indeed in the written contribution of the authors of the UDI, who tellingly confine themselves to discussing legal and constitutional issues.

512. In this context, one may also mention the serious state of human rights observance in the territory today and in the very recent past. The Written Statement of Serbia has addressed these issues.
 Interestingly, the written contribution of the authors of the UDI makes no reference to such critical issues as the pogrom against the Serb inhabitants of Kosovo in March 2004,
 the situation of the non-Albanian displaced persons and the situation of the disappeared. 

513. Ominous indications of what may occur in the future were seen in March 2004. According to a report by the Organization of Security and Cooperation in Europe,

“The campaign of ethnic violence lasted for three days and left 19 dead, 954 injured, 4100 displaced, 550 houses and 27 Orthodox churches and monasteries burnt and an additional 182 houses and two churches/monasteries damaged.”
 

514. In its report on the events, the International Crisis Group concluded that:

“The Kosovo Provisional Institutions of Self-Government (PISG) cannot bring themselves to give direction to the society they purport to represent …Kosovo's provisional institutions of self-government (PISG), media and civil society afforded the rioters licence for mayhem…. The violent explosion revealed Kosovo Albanian society to be deeply troubled, lacking institutions, leadership and the culture to absorb shocks and contain its violent, criminal minority... 33 major riots, 51,000 rioters, some using military weapons [were involved].”

515. This traumatic period demonstrated that the Kosovo Albanian leadership was not able to exercise the necessary degree of effective control over its own population. This view has been reinforced since the UDI. With regard to this, the Minority Rights Group has recently concluded that:

“in the period since Kosovo unilaterally declared independence on 17 February 2008, the actions of the new Kosovo authorities and the international community have instead created uncertainty, confusion and increasingly complex, multi-layered executive governance structures in Kosovo.”

Further:

“A lack of political will among majority Albanians and poor investment in protection mechanisms have resulted in minority rights being eroded or compromised in the post-independence period.”

516. This pattern of human rights abuses, whether deliberate or resulting from lack of effective control from the purported government, is important not only in itself, but also within the framework of claimed Statehood. It is relevant in two ways. First, it goes to the heart of the requirement of effective governmental control. Second, it is relevant in that it has been argued that respect for human rights, or perhaps the absence of serious abuse of human rights, is an additional criterion of Statehood.
 

517. With regard to the first point, the concept of effective government is meaningless if that government will not or cannot ensure at least minimum levels of human rights protection. The situation in Kosovo today falls below that minimum level and thus reinforces the already existing perception that the purported government is either simply not in control in any real sense or that it is actively pursuing a policy of human rights violations against its minority population.

C.
Critical Date

518. Although the request before the Court is very specific in both space and time, so that the legality and effect of those recognitions that have taken place are not relevant for the purposes of the case, the United Kingdom has sought to finesse this principle so as to bring in the purported impact of the recognitions in a way that contradicts the question posed by the General Assembly. The UK’s Written Statement declares that:

“If, contrary to this view [of the United Kingdom], the Court concludes that the Declaration of Independence was in some manner inconsistent with international law at the point that it was made, the United Kingdom considers that developments since 17 February 2008 have crystallised Kosovo independence and cured any deficiency that might initially have existed.”

519. As well as contradicting the ex injuria principle and opening the door to a reckless attitude to international illegality by positing the curing of illegality by recognition by a minority of States, this approach also runs counter to the international law principle of the critical date. This doctrine establishes that an act must be analysed for its legal application and lawfulness in the light of the legal situation as at the date it was carried out. The doctrine is founded upon the need for stability of legal relations and is intended to prevent the retroactive overthrow of hitherto lawful situations and, conversely, the retroactive validation of illegal acts.

520. Since the request before the Court for an advisory opinion is so specific and relates to the need for a characterisation in law of a particular event, the date of the unilateral declaration of independence must constitute the critical date, as that term in understood in international law.
 The importance of this concept is that where a determining moment can be identified, as in this case, the rights of the parties must be taken to have crystallised at that moment, so that no act subsequent to that date can alter the legal position. While the doctrine has been used primarily with regard to territorial disputes, it is clearly relevant analogically here since the question of valid sovereign territorial title is at issue. The Court has emphasised that:

“it cannot take into consideration acts having taken place after the date on which the dispute between the Parties crystallized unless such acts are a normal continuation of prior acts and are not undertaken for the purpose of improving the legal position of the Party which relies on them.”

521. The task before the Court currently, therefore, is to assess the legality of the UDI of 17 February 2008 in the light of the law applicable on that date and having established and confirmed the legal position to sustain that position by declaration. It cannot thereafter undermine its own determination of the legalities by accepting that subsequent events (specifically and deliberately excluded from the question posed in the request) have remedied in law established illegality. Information subsequent to the critical date can only be taken into account insofar as it reflects the situation at the date and cannot be used for the purposes of rectification or altering that legal situation.

522. As the Court noted in the Western Sahara advisory opinion:

“Although the Court has thus been asked to render an opinion solely upon the legal status and legal ties of Western Sahara as these existed at the period beginning in 1884, this does not mean that any information regarding its legal status or legal ties at other times is wholly without relevance for the purposes of this Opinion. It does, however, mean that such information has present relevance only in so far as it may throw light on the questions as to what were the legal status and the legal ties of Western Sahara at that period.”

D.
Conclusion

523. Accordingly, the Republic of Serbia reaffirms the submissions made in its Written Statement, and concludes:

i) The critical date for the purposes of the request for the advisory opinion is 17 February 2008, the date of the unilateral declaration of independence by the PISG.

ii) The legality or illegality of the unilateral declaration must be determined in the light of the law applicable at that moment.

iii) Subsequent events, such as the recognitions made by the minority of States that have occurred, cannot retroactively purge the illegality of the UDI.

iv) Subsequent acts may only be considered insofar as they reflect the legal position at the critical date.

v) The view that, as expressed by the Written Statement of the United Kingdom, that, “developments since 17 February 2008 have crystallised Kosovo independence and cured any deficiency that might initially have existed” is both legally incorrect and politically dangerous.

vi) In any event, the “Republic of Kosovo” has failed to satisfy the criteria of Statehood. It does not possess an effective independent government as a matter of fact, and the abuses of human rights in the territory it claims demonstrates both that and the failure to adhere to the criterion of Statehood requiring respect for human rights.

Chapter 11

CONCLUSIONS

523. The present Written Comments have rebutted the claims made in the written statements of the States that promote the independence of the so-called “Republic of Kosovo” and in the written contribution of the authors of the UDI. In particular, it has been demonstrated that the UDI is not only regulated by international law but is contrary to international law.

524. The UDI is a purported legal act which, inter alia, attempts to create a new State by terminating Serbia’s sovereignty and the United Nations administration in Kosovo, as well as – at least for the time being – the process of negotiations to determine the future status of Kosovo. In all these respects, the UDI is contrary to applicable rules of international law. Moreover, as has been demonstrated by Serbia, the UDI did not have as an effect the creation of a new State, since the necessary legal and factual requirements of Statehood are not fulfilled in the case of Kosovo. 

525. As already discussed,
 there is probably no other unilateral declaration of independence in the world that is more susceptible to international legal analysis than the UDI of 17 February 2008. Its authors – the Provisional Institutions of Self-Government in Kosovo – are organs that were created under international law, with competences that are fully regulated by international law. In that regard, it has been demonstrated that they did not have the authority to issue the UDI which was ultra vires their competences under Security Council resolution 1244 (1999) and the Constitutional Framework for Kosovo. Moreover, by issuing the UDI, they violated, inter alia, the following rules of international law:

(i) the general international law principle of respect for the territorial integrity of States which precludes non-consensual secessions from independent States; 

(ii) the international legal regime established by Security Council resolution 1244 (1999), guaranteeing the territorial integrity of Serbia, as well as providing for the United Nations administration as the supreme administrative authority in Kosovo which can be modified or terminated solely by the Security Council;

(iii) the international legal regime established by Security Council resolution 1244 (1999), which provides for a negotiation process to determine the future status of Kosovo that must not be terminated unilaterally or undermined by any of the parties concerned.

526. Since the foregoing rules of international law are not only applicable to the Provisional Institutions of Self-Government, but to all relevant actors in Kosovo, they would be violated even if the UDI was not an act of the Provisional Institutions of Self-Government in Kosovo (quod non), as claimed by some States and the authors of the UDI. 

527. It has also been demonstrated that the principle of self-determination does not provide support for the UDI, since neither the Kosovo Albanians nor the “Kosovar people” constitute a separate “people” entitled to exercise the right to self-determination, and Kosovo does not constitute a self-determination unit. Furthermore, the so-called “right to remedial secession” does not provide support for the proposition that the UDI is in accordance with international law. First, its proponents have failed to prove the existence of this doctrine in international law. Second, even assuming that such a right exist (quod non), its various requirements advanced by its proponents have not been met in the case of Kosovo. 

528. Contrary to what has been claimed in some written statements, the recognitions of the so-called “Republic of Kosovo” by a minority of States cannot retroactively purge the illegality of the UDI which must be determined in light of the law applicable at the moment the UDI was issued, namely 17 February 2008. Further, the so-called “Republic of Kosovo” does not possess an effective independent government as a matter of fact. 

529. Finally, the flagship argument advanced by those States promoting the independence of Kosovo is that Kosovo is a sui generis case. This is not a legal argument but rather only a policy consideration. The very idea that Kosovo is a sui generis case evinces that there are no sufficient legal grounds that can otherwise be relied upon to justify its attempted secession from Serbia. Obviously, every case is unique, but this does not prevent the application of international law. When rules of international law are applied to the case of the UDI, it clearly follows that the UDI is not in accordance with international law. In any case, the various “unique” features of the Kosovo case, taken individually or together, do not provide a legal justification for the UDI and the purported secession of Kosovo from Serbia. 

530. On the basis of the reasons set out in its Written Statement and in the present Written Comments, the Republic of Serbia respectfully reiterates the submissions it has made in its Written Statement, namely 

(i) that the Court is competent to give the advisory opinion in the present case and that there are no compelling reasons that should lead it to decline to give its opinion; and 

(ii) that the UDI of 17 February 2008 is not in accordance with international law. 

Saša Obradović

Head of the Legal Team of the Republic of Serbia

Belgrade, 14 July 2009
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