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1.
QUESTION PUT BY JUDGE KOROMA

The question:

“It has been contended that international law does not prohibit the secession of a territory from a sovereign State. Could participants in these proceedings address the Court on the principles and rules of international law, if any, which, outside the colonial context, permit the secession of a territory from a sovereign State without the latter’s consent?” (CR 2009/33, p. 23)

1.1. Outside the colonial context, secession is a highly exceptional way of creating States in contemporary international law. Practice since the establishment of the United Nations demonstrates that consent from the sovereign State has been present in all situations of successful secession giving rise to the birth of new States. This consent has either been more or less contemporaneous with the secessionist attempt (as in the cases of the Baltic States and Eritrea)
 or it has followed the secessionist attempt (as was the case of Bangladesh).
 As is well known, outside the specific case of the Baltic States, the remaining republics of the Soviet Union gained independence by agreement among the interested parties, and the breaking up of the Socialist Federal Republic of Yugoslavia was considered by the international community to constitute a situation of dissolution of the predecessor State, and not a case of secession.
 Other situations of separation of States have been the outcome of an internal process in which the parent State and one of its components have agreed on the separation of the latter (as was the case of the separation of Singapore from Malaysia,
 or the separation of Montenegro from the State Union of Serbia and Montenegro), and are sometimes referred to as cases of devolution.

1.2. The response to the question is twofold. First, there are no specific rules of international law authorizing secession without the sovereign State’s consent. In particular, during the proceedings it has been demonstrated that the doctrine of so-called “remedial secession” is not an existing rule of international law.
 In order for their arguments to be logically coherent, those participants that claim that international law is purportedly “neutral” with regard to secession must implicitly acknowledge this. Second, there can be very exceptional situations where, in accordance with applicable general rules and principles of international law, secession would be permitted. 

1.3. International practice offers scarce examples of the latter situations. First, this could be the case of the secession of entities from a State where these entities had previously been illegally incorporated into the State over a certain period of time. For example, this was the dominant perception of the situation of the Baltic States when they first declared their independence in 1990/91. Second, there might be the situation of a territory that was integrated into a State through a resolution of the United Nations under certain conditions, where these conditions were subsequently not respected, thereby justifying the secession of the incorporated entity from the State with the assistance of the United Nations. An example of this would be the case of Eritrea. It was a decision of a United Nations organ (the General Assembly), which had the capacity to decide the fate of the territory (on the basis of Article 23 of the 1947 Treaty of Peace with Italy
), and which decided to integrate Eritrea into Ethiopia on condition of its autonomy and within the framework of a federated State.
 After a prolonged period of many decades in which the conditions set out in General Assembly resolution 390 (V) were not met, the United Nations participated in the final process that led to the holding of a referendum in which the Eritreans opted for independence.
1.4. A third hypothesis according to which international law may permit secession is where the constitutional order of the parent State envisages this possibility with respect to some of its components. This is currently the case of Ethiopia,
 Uzbekistan,
 and St. Kitts-and-Nevis.
 It can also be that internal agreements also foresee the possibility of separation, as is the case of Sudan.
 In the past, this was also the case in the former Soviet Union for the Soviet Socialist Republics,
 in the former SFRY for its six constitutive nations,
 and in the Union State of Serbia and Montenegro for its two components.
 This acknowledgment at the domestic level that the secession of a component of the State is legally possible is not a matter exclusively for domestic law. International law must take notice of the recognition by domestic law that some internal units of a State are entitled to secede or to exercise an external right of self-determination. If, in a hypothetical situation, these constitutional provisions recognizing a right to secede are not respected by the State, there might be room for the acceptance of the secession at the international level, through the application of the right to self-determination to these entities previously recognized by the sovereign State itself as having such a right, which has an international effect. 

1.5. It is clear that the case of the unilateral declaration of independence by the Provisional Institutions of Self-Government of Kosovo does not fall within any of the extraordinary circumstances mentioned above. On the contrary, as demonstrated during the advisory proceedings, this case is one of non-conformity with international law.

2.
QUESTION PUT BY JUDGE BENNOUNA

The question:

“Est-ce que les auteurs de la déclaration unilatérale d’indépendance des institutions provisoires d’administration autonome du Kosovo ont fait auparavant campagne, lors de l’élection de novembre 2007 de l’assemblée des institutions provisoires d’administration autonome du Kosovo, sur la base de leur volonté de déclarer unilatéralement, une fois élus, l’indépendance du Kosovo, ou bien ont-ils, au moins, présenté à leurs électeurs la déclaration unilatérale d’indépendance du Kosovo comme l’une des alternatives de leur action future?” (CR 2009/33, p. 24)

2.1. In response to the above question posed by Judge Bennouna, Serbia firstly notes that elections for the Assembly of Kosovo were held on 17 November 2007 as a result of a decision of the Special Representative of the Secretary-General in Kosovo issued on 31 August 2007. The decision to hold elections was announced after a meeting between the Special Representative and the Kosovo Albanians’ representatives at the status negotiations during which it was agreed that the status process had “absolute priority” and that “the holding of elections was conditioned on the political parties not acting in any way that is detrimental to the status process.”

2.2. The elections, in which only 42.8 % of the electorate participated,
 were monitored by the Council of Europe Election Observation Mission (“Observation Mission”), which was invited by UNMIK to lead an independent international observation of the electoral process.
 The reports of the Observation Mission and of the election observers from the Council of Europe’s Congress of Local and Regional Authorities (who also participated in the Observation Mission), provide a detailed account of the November 2007 elections.

2.3. With respect to the issue raised by Judge Bennouna, the report of the election observers from the Congress of Local and Regional Authorities states as follows: 

“9. [...] There was a significant effort made by the political entities to reach people through TV and the print media. A significant focus fell on policy issues in the campaign, rather than a concentration on personality politics or the ‘Big Politics’ issue of Status – which did not ultimately overwhelm the campaign. 

10. In the local elections, there was a continuous emphasis during the campaign on issues such as – Water, Electricity, Illegal Development, Infrastructure and Jobs. This was resonated in the Assembly campaign, but was further augmented by such issues as – Health, Education, Corruption and Highways.

There was a Memorandum of Understanding signed by the Political Parties on October 5th, 2007, to keep the ‘Status Question’ out of the election, and that largely worked. Unlike in previous campaigns, there were not many Albanian double-headed eagles to be seen fluttering from flagpoles around the towns. Resulting from this, there was a realism to the campaign that seemed to reflect the concerns of the Kosovan people [...].”

2.4. The above account is confirmed by the final report of the Election Observation Mission:

“As wished by the international community, the political campaign was largely focused on employment, economy, education, health and local issues, rather than on the issue of the future status of Kosovo.”

2.5. The above testifies that the November 2007 elections were from the very beginning intended to be detached, as far as possible, from the final status process and, in particular, were not to come into conflict with that process. This was accepted by the leaders of the Kosovo political parties at their meeting with the Special Representative of the Secretary-General held on 31 August 2007.
 They further committed themselves “to keep[ing] the ‘Status Question’ out of the election” by signing the Memorandum of Understanding of 5 October 2007.

3.
QUESTION PUT BY JUDGE CANÇADO TRINDADE 

The question: 
“United Nations Security Council resolution 1244 (1999) refers, in its paragraph 11 (a), to “substantial autonomy and self-government in Kosovo”, taking full account of the Rambouillet Accords. In your understanding, what is the meaning of this renvoi to the Rambouillet Accords? Does it have a bearing on the issues of self-determination and/or secession? If so, what would be the prerequisites of a people’s eligibility into statehood, in the framework of the legal régime set up by Security Council resolution 1244 (1999)? And what are the factual preconditions for the configurations of a ‘people’, and of its eligibility into statehood, under general international law?” (CR 2009/33, p. 24)

A. 
Meaning of the Renvoi Contained in Paragraph 11 (a) of Security Council Resolution 1244 (1999) Referring to Substantial Autonomy and Self-Government in Kosovo Taking Full Account of the Rambouillet Accords

I. 
Content of paragraph 11 (a)

3.1. Paragraph 11 (a) of United Nations Security Council resolution 1244 (1999) provides:
“The Security Council,

[…] 

11. Decides that the main responsibilities of the international civil presence will include:

(a) Promoting the establishment, pending a final settlement, of substantial autonomy and self-government in Kosovo, taking full account of annex 2 and of the Rambouillet accords (S/1999/648);”

3.2. Accordingly, the international civil presence, i.e. UNMIK, was tasked by the Security Council to promote substantial autonomy (‘autonomie’) and self-government (‘auto-administration’) in Kosovo. In so doing UNMIK was required to “fully take into account” (apart from annex 2 of Security Council resolution 1244 (1999)) the Rambouillet accords.
3.3. It must first be noted that, as has already been demonstrated in Serbia’s written submissions,
 the notions of substantial autonomy and self-government mentioned in paragraph 11 (a) of resolution 1244 (1999) do not and cannot amount to independence.
3.4. Secondly, given that no final settlement within the meaning of Security Council resolution 1244 (1999) generally, and its paragraph 11 (a) in particular, has yet been reached,
 paragraph 11 (a) of Security Council resolution 1244 (1999) still applies and continues to govern the legal status of Kosovo.
II. 
Meaning of the renvoi

3.5. As to the renvoi to the Rambouillet accords contained in paragraph 11 (a), it must be further noted that it is a limited one since it only requires UNMIK, when promoting substantial autonomy and self-government in Kosovo, to take full account of the Rambouillet accords. Such accords therefore are not made binding as such upon either UNMIK or the parties by virtue of paragraph 11 (a) of Security Council resolution 1244 (1999). 
3.6. In that regard it should also be mentioned in passing that a similar requirement is contained in paragraph 11 (e) of resolution 1244 (1999), providing that the international civil presence shall facilitate 
“a political process designed to determine Kosovo’s future status, taking into account the Rambouillet accords.” 

3.7. When compared with the wording of paragraph 11 (a) (“taking full account”), the wording of paragraph 11 (e) (“taking into account”) further limits the relevance of the Rambouillet accords when it comes to reaching a negotiated agreement on the final status of Kosovo. 
3.8. It should also be noted in this regard that the Rambouillet accords merely provide for a mechanism to reach a final status agreement,
 but not for a final settlement as such. This mechanism provides that the will of the people is but one of four equally relevant factors of which the other three are: the view of the relevant authorities; each Party's efforts regarding the implementation of the agreement; and the principles contained in the Helsinki Final Act.
3.9. As far as paragraph 11 (a) of Security Council resolution 1244 (1999) is concerned, it stipulates that the international civil presence, when setting up the system of self-government in Kosovo providing for substantial autonomy within the FRY/Serbia, had to take into full account a detailed draft constitutional organization of the autonomy regime for Kosovo, as envisaged by the said accords.

3.10. In 2001, UNMIK, as the international civil presence foreseen in resolution 1244 (1999), accordingly implemented paragraph 11 (a) of Security Council resolution 1244 (1999) by adopting the Constitutional Framework for Provisional Self-Government.

3.11. It is this Constitutional Framework for Provisional Self-Government which regulates and limits the extent of competences to be exercised by the Provisional Institutions of Self-Government in Kosovo in accordance with paragraph 11 (a) of Security Council resolution 1244 (1999) and by the same token also provides for the required substantial autonomy.
B.
The Bearing of the Renvoi to the Rambouillet accords on the Issues of Self-Determination and Secession

3.12. By referring to the Rambouillet accords as needing to be fully taken into account when establishing substantial autonomy and self-government in Kosovo, the Security Council essentially accepted that the degree of autonomy and self-government provided for Kosovo in the said draft agreement was appropriate in order to safeguard the rights of the population of Kosovo (and thus their exercise of internal self-determination within the FRY/Serbia), while at the same time safeguarding the territorial integrity of the FRY/Serbia. 
3.13. The Security Council thus established a careful balance between the interests of the territorial State on the one hand and those of the Albanian population of Kosovo on the other.
3.14. By including the renvoi to the Rambouillet accords in paragraph 11 (a) as a benchmark for Kosovo’s degree of autonomy and self-government, the Security Council also excluded secession, and in particular so-called remedial secession, as a possible response to the Kosovo crisis, since it considered the Rambouillet model of autonomy as being a sufficient safeguard for the population of Kosovo.
3.15. It must further be noted that the Rambouillet accords carefully avoided any reference to a ‘people of Kosovo’ or a ‘Kosovo people’. Rather, the Rambouillet accords use, throughout the text, the term ‘Kosovo population’/‘population du Kosovo’.
 It follows that the drafters deliberately did not equate the ‘Kosovo population’ with the notion of a ‘people’ as understood in general international law.
C. 
Prerequisites of a People’s Eligibility into Statehood in the Framework of the Legal Régime Established by Security Council Resolution 1244 (1999)

3.16. As noted above, the Rambouillet accords do not refer to the population of Kosovo as a people entitled to self-determination, nor do the Rambouillet accords refer in any way to a right of self-determination, and even less to secession, of the population of Kosovo. 
3.17. Indeed, an explicit proposal by the Kosovo Albanian side to insert a reference to the entitlement of the “people of Kosovo […] to exercise the right to self-determination” in the Rambouillet accords was not accepted.

3.18. Similarly, no understanding was reached during the Rambouillet negotiations that the ‘will of the people’ – even when taken alone and not as one of four equally relevant factors – was considered to be tantamount to a right of secession. 
3.19. It was only the delegation of the Kosovo Albanians which had during the negotiations unilaterally stated that in their understanding the ‘will of the people’ clause included a right to hold a referendum.
 However, even in their own view, the outcome of such a referendum would only be considered by a future international conference to be held in accordance with the Rambouillet accords but would not, as such, determine the future status of Kosovo. 
3.20. Besides, it was only the United States delegation that indicated a willingness to give certain bilateral assurances to the effect that the formulation referring to the ‘will of the people’ did refer to a right of the population of Kosovo to make manifest their will in relation to the future status of the territory.

3.21. In contrast thereto, French Foreign Minister Hubert Védrine, as one of the sponsors of the Rambouillet conference, confirmed that the agreement 
“n’avaient pas retenu l’organisation d’un référendum au Kosovo à l’issue de la période de transition, comme l’avaient demandé les Kosovars, mais seulement une clause de rendez-vous afin de prendre en compte les souhaits de la population”

3.22. Security Council resolution 1244 (1999) in turn neither refers to a ‘people of Kosovo’ nor to a ‘Kosovo people’. This stands in sharp contrast to Security Council practice in other cases, where the Council has, to give but one example, inter alia explicitly referred to “the East Timorese people”.

3.23. Accordingly, the Security Council clearly did not consider the population of Kosovo to be a people entitled to external self-determination and thus even less as possessing a right of secession.
3.24. This was confirmed in the aftermath of the adoption of Security Council resolution 1244 (1999) when the then French Minister of Foreign Affairs Védrine again stated: 
“Ni les accords de Rambouillet, ni aucun autre texte ne prévoient de référendum sur l’indépendance.”

3.25. It follows therefore, that within the framework of the legal régime established by Security Council resolution 1244 (1999), there is no room for the eligibility of a separate “people” into statehood, unless this was agreed by both parties as part of the political process related to the future status of Kosovo and endorsed by the Security Council. 
D.
“And what are the factual preconditions for the configurations of a ‘people’, and of its eligibility into statehood, under general international law?”

3.26. International law has provided clear criteria for the definition of a “people” regarded as entitled to the right of self-determination and clear mechanisms for the exercise of this right. Not to do so, of course, might have led to a situation where any group could self-identify as a “people” and then demand the international legal right of secession from independent States, something which would seriously destabilise the international legal and political order.
3.27. The operative areas of the legal norm of self-determination have been clearly identified in international legal practice and doctrine. Essentially, the norm of external self-determination as conferring rights under international law has been accepted as applying with regard to mandate and trusteeship territories,
 the colonial territories of the former European empires
 and, to some extent, foreign occupations.
 In this way the requisite self-determination unit has been recognized. Self-determination also applies as a principle of human rights within independent States in the form of internal self-determination.
 It manifestly does not apply as a general rule legitimizing secession from independent States nor does it confer any rights of secession upon groups, entities or peoples within such independent States. 
3.28. International law has specifically identified other groups, such as minorities and indigenous peoples, as having rights under international law (either directly or by means of individual members of such groups). But such rights are strictly limited to rights operative within the sovereign State in question and are stated explicitly as not to be interpreted as implying any contradiction to the overriding principle of territorial integrity. For example, the UN Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities, 1992 provides in Article 1 that States, “shall protect the existence and the national or ethnic, cultural, religious and linguistic identity of minorities within their respective territories” (emphasis added) and the Declaration concludes by explicitly stating in article 8 (4) that: 
“Nothing in the present Declaration may be construed as permitting any activity contrary to the purposes and principles of the United Nations, including sovereign equality, territorial integrity and political independence of States”.
 
3.29. Further, the UN Declaration on the Rights of Indigenous Peoples, 2007, specifically recognizes the right to self-determination of such peoples (articles 1 and 3) and states in article 46 (1) that: 
“Nothing in this Declaration may be interpreted as implying for any State, people, group or person any right to engage in any activity or to perform any act contrary to the Charter of the United Nations or construed as authorizing or encouraging any action which would dismember or impair, totally or in part, the territorial integrity or political unity of sovereign and independent States”.

3.30. The question of the definition of “people” was addressed in the Western Sahara case, where the Court declared that:
“The validity of the principle of self-determination, defined as the need to pay regard to the freely expressed will of peoples, is not affected by the fact that in certain cases the General Assembly has dispensed with the requirement of consulting the inhabitants of a given territory. Those instances were based either on the consideration that a certain population did not constitute a ‘people’ entitled to self-determination or on the conviction that a consultation was totally unnecessary, in view of special circumstances”.

3.31. This important statement by the Court indicates that a particular definition of a “people” for the purposes of recognition of the right to self-determination has emerged and in seeking to identify whether or not a particular claimed group constitutes a “people” for the purposes of self-determination in international law, recognition by the competent international organization is required. The United Nations, therefore, has developed a methodology for identifying relevant territories and laying down specific ways to apply the principle of self-determination.
 A “people” not so identified and thus falling outside the classification of a self-determination unit for the purposes of the full exercise of the right would, accordingly, be entitled to the exercise of human rights operative within the territorial configuration of the particular independent State in question as an expression of what is often termed internal self-determination.
3.32. The only exception to this analysis might be where the Constitution of the State in question specifically provides for the right of specific “peoples” within that State to secede. Examples of this are referred to above in paragraph 1.4. However, this is clearly not the situation with regard to the position of Kosovo within Serbia.
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